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FOREWORD
Why an updated guidance document on the strict species protection?
Up until now, most of the attention regarding the implementation of the Habitats Directive
92/43/EEC1 has focused on the establishment of the Natura 2000 network (of protected
areas), management of Natura 2000 sites (also within biogeographical seminars) and
reporting according to the Article 17 (including the conservation status assessment).
However, the Habitats Directive also covers the protection of species. In particular, Articles
12, 13 and 16 aim to establish and implement a strict protection regime for species within
the whole territory of Member States. It has become evident that the precise content of the
type of measures needed to ensure a “system of strict protection” as well as the correct
application of the derogation provisions pose challenges. In addition, certain technical terms
used in the articles need clear definition.
In 2007, the Guidance document on the strict protection of animal species of Community
interest under the Habitats Directive 92/43/EEC was prepared so as to provide better
understanding of the provisions for species protection and of the specific terms used.
Following the Fitness Check of the EU Nature Directives (2014-2016), the European
Commission adopted the Action Plan for nature, people and the economy 2 with the aim to
focus action towards a better, smarter and more cost-effective implementation of the
Directives. For this, improving guidance and knowledge and ensuring better coherence with
broader socioeconomic objectives is needed (cf. Action 1 of the Action Plan for nature,
people and the economy). After ten years it was considered that the “Guidance document on
the strict protection of animal species of Community interest under the Habitats Directive
92/43/EEC” needed a revision: the present guidance is the result of this revision process.
Purpose of the guidance document
The essential focus of this document is on the main obligations under Articles 12, 13 and 16
of the Habitats Directive, which establish a system of strict protection for the animal species
listed in Annex IV, but allow for derogation from these provisions under defined conditions.
Particular consideration is given to the definition of a “system of strict protection” specified
in Article 12(1), examining it in the context of the overall objectives of the Directive. The
document is mainly based on relevant Court judgments, opinions given by the Commission’s
Legal Service on some specific questions, input from the official bodies under the
Commission and examples of the strict species protection implementation in EU Member
States. / to be updated for the final version
This document is dealing with species protection according to the Habitats Directive, in line
with the Action Plan for nature, people and the economy following the results of the Fitness
Check process. There are many analogies with the species protection according to the Birds
Directive, however this document does not address the Birds Directive to ensure its
unambiguity. The issue of species protection under the Bird Directive is dealt with, for
example, in “Guide to sustainable hunting under the Birds Directive” (2008)3.
This document is intended to provide a common understanding of the relevant provisions
among national and regional authorities, conservation bodies and other structures
1

2
3

Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora
(OJ L 206, 22 July 1992, p. 7).
More information: http://ec.europa.eu/environment/nature/legislation/fitness_check/action_plan/index_en.htm
European Commission (2008): Guide to sustainable hunting under the Bird Directive.

responsible for or involved in the implementation of the Habitats Directive. It aims to assist
in devising pragmatic and flexible ways of applying the provisions and making them effective
and practical, while fully respecting the legal framework.
Limitations of the guidance document
This guide has been drafted by the Directorate-General for Environment of the European
Commission. It is based on the Guidance document on the strict protection of animal species
of Community interest under the Habitats Directive 92/43/EEC from 2007 and updated in
2018 in light of the experience in the implementation of these provisions and in response to
the need for additional clarifications. It is intended to be bound by, and faithful to, the text
of the Directive and the wider principles underpinning Community environmental law. It is
not legislative in character (not making new rules but providing guidance on the application
of those that exist). As such, the document reflects only the views of the Commission
services and is not of a binding nature. Member States and key stakeholders selected by the
Commission have been consulted on this guidance document and were invited to comment
on it. There are some parts of the guidance in which some Member States or stakeholders
hold differing views on the interpretation of Articles 12, 13 and 16. / to be updated for the
final version
It should be stressed that it rests with the European Court of Justice to provide a definitive
interpretation of a Directive. Therefore, the guidance provided will need to evolve in line with
any emerging jurisprudence on this subject, and also with experience arising from the
implementation of Articles 12, 13 and 16 in the Member States.
Also, as with any directive, the interpretation needs to consider the different language
versions of the texts, all of which are valid. On this specific issue, we note that some
phrases in the different language versions merit careful attention. It is important when
looking at the different language versions to elicit a meaning that best reflects the purpose
and context of the terms under examination.
Structure of the document
The document is presented in three main chapters. The first chapter reviews species
protection within the EU under the Directive and international framework. The second
chapter takes a more in-depth look at the relevant legal provisions of Article 12 and Article
13 of the Habitats Directive, while the third chapter examines the derogation possibilities
under Article 16 of the Directive.
The key points arising from the analyses are summarised (in italics) at the end of each
section, in order to highlight the relevant conclusions. Full references for the Court cases
quoted throughout the text are provided in the annex I at the end of the document. The
other annexes are presenting the current list of species (Annex II), an example of the
Guidance document use for the wolf (Annex III) and case studies (Annex IV).

I. CONTEXT
I.1

Species conservation within a wider political and legal context

I.1.1

Policy context

(1)
Preserving, protecting and improving the environment, including biodiversity, are
essential objectives of general interest pursued by the European Community, as provided for
in Article 174 of the Treaty.
(2)
Globally, this political priority is reflected inter alia in the Convention on Biological
Diversity (CBD) and the Sustainable Development Goals, the Sustainable Development Goal
no. 15 being to “Protect, restore and promote sustainable use of terrestrial ecosystems,
sustainably manage forests, combat desertification, and halt and reverse land degradation
and halt biodiversity loss”.
(3)
On 16/12/2016 the Commission published the 'Fitness Check' evaluation of the
EU Birds and Habitats Directives (the 'Nature Directives') and concluded that, within the
framework of broader EU biodiversity policy, they remain highly relevant and are fit for
purpose4. However, the Fitness Check identified important challenges related to their
implementation. Following this, the European Commission adopted the Action Plan for
nature, people and the economy 2017 to improve their implementation and boost their
contribution towards reaching the EU's biodiversity targets for 2020. The Action Plan focuses
on four priority areas and comprises 15 actions to be carried out until 2020. One of the
actions is to provide appropriate and actualised guidance to the Member States and local
and regional authorities that support a smart and cost-effective implementation of the
Nature Directives. The present guide, first issued in 2007, has been revised in this context in
order to reflect the latest developments in the field of species protection and corresponding
jurisprudence.
(4)
In 2011, the EU adopted an ambitious strategy setting out 6 targets and 20 actions
to halt the loss of biodiversity and ecosystem services in the EU by 2020 – “The EU
Biodiversity Strategy to 20205”.
(5)
The strategy was developed to meet the EU’s obligations as a Party to the Convention
on Biological Diversity (1992). Target 1 of the strategy is to “Protect species and habitats”:
“By 2020, the assessments of species and habitats protected by EU nature law show better
conservation or a secure status for 100 % more habitats and 50 % more species”. In 2015,
The EC published the “Midterm review of the EU Biodiversity Strategy till 2020” which
includes amongst others, the achievements to date for Target 1.
(6)
Within all these initiatives, the issue of species protection is at the forefront of debate
and has an indicator role in judging the health of ecosystems. Our ability to ensure that
species survive over the long term as part of our European natural heritage will show the
extent to which our conservation and biodiversity policies are truly effective. Accordingly,
the full and proper implementation of both the Birds 6 Directive and the Habitats Directive,
which seeks to ‘… maintain or restore, at favourable conservation status, natural habitats
and species of wild fauna and flora of Community interest’, is of major importance.
4
5

6

More information available on: http://ec.europa.eu/environment/nature/legislation/fitness_check/index_en.htm
Communication from the Commission: Our life insurance, our natural capital: an EU Biodiversity Strategy to
2020 (COM(2011) 244)
Council Directive 2009/147/EC of 30 November 2009 on the conservation of wild birds (OJ L 20, 26 January
2010, p. 7).

(7)
In 2013, the Commission adopted an EU-wide strategy promoting investments in
green infrastructure7, to restore the health of ecosystems, ensure that natural areas
remain connected together, and allow species to thrive across their entire natural
habitat. This particular strategy supports a balanced approach of the landscape management
that is also beneficial for species.
Summary: There is a wide range of political commitments within the EU aiming to protect
nature and biodiversity, with species conservation at the forefront. With a view to the
commitment to halt the loss of biodiversity and ecosystem services in the EU by 2020, the
full and proper implementation of both the Birds Directive and the Habitats Directive are of
key importance.
I.1.2

Legal context

(8)
The Habitats Directive and its provisions for species protection should however be
seen not only in a political context but also in the context of international conventions and
other EC legal instruments.
(9)
The legal instrument most closely related to the Habitats Directive is the Birds
Directive of 1979, which shares not only common objectives (for birds in this case) and a
similar conceptual structure, but also common provisions in relation to the network of
protected sites (Natura 2000). Furthermore, Articles 5 to 9 of the Birds Directive contain
similar provisions regarding species protection. In addition, the ECJ case law on these
provisions is already quite extensive. The reasoning behind the judgments arising from the
implementation of the Birds Directive is thus of great importance and can often be applied
as well to Articles 12 and 16 of the Habitats Directive 8.
(10) Because of an increasing negative impact of invasive alien species (IAS) on
biodiversity in Europe, the European Commission prepared the Regulation 1143/2014 on
invasive alien species (the IAS Regulation) that entered into force on 1 January 2015,
fulfilling Action 16 of Target 5 of the EU 2020 Biodiversity Strategy. It provides for a set of
measures to be taken across the EU in relation to IAS included on a list of Invasive Alien
Species of Union concern.
(11) Seen in an international context, the species protection provisions of the Habitats
Directive help achieve the aims of relevant international nature conservation conventions
such as the Convention on International Trade in Endangered Species of Wild Fauna and
Flora9, the Bern Convention10, the Bonn Convention11 and the Convention on Biological
Diversity12.
(12) Of particular relevance here is the Bern Convention. The Bern Convention (signed
in 1979) pre-dates the Habitats Directive and had an important influence on both its
7
8

9

10

11

12

Communication from the Commission: Green Infrastructure (COM(2013) 249 final) https://eurlex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52013DC0249
For example, in its judgment of 20 October 2005 (Commission v UK, Case C-6/04, ECR p.9017), the Court used
the case law for the Birds Directive.
Council Regulation (EC) No 338/97 of 9 December 1996 on the protection of species of wild fauna and flora by
regulating trade therein (OJ L 61, 3.3.1997, p. 1).
Council Decision 82/72/EEC of 3 December 1981 concerning the conclusion of the Convention on the
conservation of European wildlife and natural habitats (OJ L 38, 10.2.1982, p. 1).
82/461/EEC, Council Decision of 24 June 1982 on the conclusion of the Convention on the conservation of
migratory species of wild animals (OJ L 210, 19/07/1982, p. 10).
93/626/EEC, Council Decision of 25 October 1993 concerning the conclusion of the Convention on Biological
Diversity (OJ L 309, 13/12/1993 p. 1).

conception and drafting. The parallels between Article 6 of the Convention 13 and Article 12 of
Directive 92/43/EEC are obvious. However, despite the equivalence of objectives and the
similarities in wording, Directive 92/43/EEC creates a more detailed framework for site
conservation and protection than does the Convention 14. The differences between the two
texts were confirmed by the Court in case C-75/01, relating to the transposition of Directive
92/43/EEC in Luxembourg. The Court considered that the national measures for transposing
Article 12(1)(c) of the Directive, including a law approving the Bern Convention, were
insufficient to ensure complete transposition due to the disparities between Annex II of the
Bern convention and Annex IV(a) of Directive 92/43/EEC15. It follows that even if the Bern
Convention and Directive 92/43/EEC have substantially similar objectives, this does not
affect the autonomous character of the obligations under the Habitats Directive.
Summary: The species protection provisions of the Habitats Directive have to be seen in the
context of international conventions and other EC legal instruments, the most closely related
being the Birds Directive and the Bern Convention.
I.2

Species conservation within the overall scheme of Directive
92/43/EEC

(13) The maintenance or restoration, at favourable conservation status, of the natural
habitats and species of wild fauna and flora of Community interest is the primary objective
of Directive 92/43/EEC. In order to attain this objective the Directive establishes different
conservation instruments. Articles 12, 13 and 16 thus form part of a general framework that
aims to meet, along with other provisions, the broad objective of the Directive as set out in
Article 2.
I.2.1.

Primary aim of the Directive: the role of Article 2

(14) The aim of the Directive is laid down in Article 2. This provision does not in itself
create obligations for the Member States, but it is relevant when considering the
interpretation of other provisions of the Directive.
Article 2 (Directive 92/43/EEC)
1. The aim of this Directive shall be to contribute towards ensuring bio-diversity through the
conservation of natural habitats and of wild fauna and flora in the European territory of the
Member States to which the Treaty applies.

13

14

15

Article 6 of the Convention provides that “each Contracting Party shall take appropriate and necessary legislative
and administrative measures to ensure the special protection of the wild fauna species specified in Appendix II.
The following will in particular be prohibited for these species:
(a) all forms of deliberate capture and keeping and deliberate killing;
(b) the deliberate damage to or destruction of breeding or resting sites;
(c) the deliberate disturbance of wild fauna particularly during the period of breeding, rearing and
hibernation, in so far as disturbance would be significant in relation to the objectives of this Convention;
(d) the deliberate destruction or taking of eggs from the wild or keeping these eggs even if empty;
(e) the possession of and internal trade in these animals, alive or dead, including stuffed animals and any
readily recognisable part or derivative thereof, where this would contribute to the effectiveness of the
provisions of this Article.”
Two important differences should be stressed. Firstly, the Convention has a greater species coverage, since its
Appendix II contains a larger number of species than Annex IV(a) of the Directive (partly due to the larger
geographic area covered by the Convention). Secondly, the word “deliberate” figures in Article 6(b) but is
absent from Article 12(1) (d).
See the judgment of 13 February 2003, Commission v Luxembourg, Case C-75/01, ECR p.1585, paragraphs 5558.

2. Measures taken pursuant to this Directive shall be designed to maintain or restore, at
favourable conservation status, natural habitats and species of wild fauna and flora of
Community interest.
3. Measures taken pursuant to this Directive shall take account of economic, social and
cultural requirements and regional and local characteristics.
(15) It should be noted that the Court has recognised the need for any interpretation of
Community legislation to take into account the aims of that legislation. According to Article
2(1) of Directive 92/43/EEC, the main aim of the Directive is to contribute towards ensuring
biodiversity conservation through the conservation 16 of natural habitats and of wild fauna
and flora in the European territory of the Member States. Following Article 2(2), measures
taken by Member States must aim to maintain or restore, at favourable conservation status,
the natural habitats and species of wild fauna and flora of Community interest 17.
Consequently, the strict protection obligations set out in Article 12 and 13 are important
instruments for the achievement and effective implementation of the main aim of the
Directive.
(16)
In parallel, the economic, social and cultural requirements and regional and local
characteristics referred to in Article 2(3) of the Directive should not be neglected when
interpreting the species protection provisions. As set out further below, Article 2(3) is
applicable to various implementation aspects of Article 12, 13 and 16 (e.g. when defining
the requisite measures, especially in the case of ongoing activities, when drafting codes of
conduct, when producing species conservation plans, and of course when making use of the
derogations system).
(17)
Since Article 2(3) requires the protection of natural habitats and species to be
balanced against other requirements, one may ask if this provision comprises an
independent derogation from the general requirements of the Directive. For Directive
79/409/EEC, the Court has clearly confirmed that it does not18. Mutatis mutandis, it follows
that Article 2(3) of Directive 92/43/EEC does not provide an independent derogation from
the obligations and requirements of the Directive. Nonetheless, the Court’s pronouncements
show that Article 2 is not without relevance and weight when considering the interpretation
of other provisions of the Directive. In this regard, the provisions of Article 2 have value as a
general orientation guide as to what the Directive requires and allows.
Summary: The strict protection obligations under Articles 12 and 13 must be interpreted in
terms of the overall aim of the Directive described in Article 2, to which they contribute.
Article 2(3) cannot be regarded here as providing an independent derogation from the
general requirements of the Directive.
16

17
18

According to Article 1(a) of the Directive, “conservation means a series of measures required to maintain or
restore the natural habitats and the populations of species of wild fauna and flora at a favourable status.”
Such species are listed or may be listed in Annex II, IV and V of the Habitats Directive.
See judgment of 8 July 1987, Commission v Belgium, Case 247/85, ECR p.3029, paragraph 8. The Court noted:
“In this context it is necessary to refer to Article 2 of the Directive, which requires Member States to take the
requisite measures to maintain the population of all bird species at a level, or to adapt it to a level, which
corresponds in particular to ecological, scientific and cultural requirements, while taking account of economic
and recreational requirements, and from which it is therefore clear that the protection of birds must be balanced
against other requirements, such as those of an economic nature. Therefore, although Article 2 does not
constitute an autonomous derogation from the general system of protection, it none the less shows that the
Directive takes into consideration, on the one hand, the necessity for effective protection of birds and, on the
other hand, the requirements of public health and safety, the economy, ecology, science, farming and
recreation.” In Case C-262/85 (judgment of 8 July 1987, Commission v Italy, ECR p.3073) the Court rejected
arguments by the Italian government that departures from the requirements of Article 7(4) could be based
directly on Article 2.

I.2.2.

Favourable conservation status

(18)
The maintenance or restoration of “favourable conservation status”19 (FCS) is the
overall objective for all habitat types and species of Community interest. Such species are
listed in Annexes II, IV and V to the Directive. In simple terms, FCS could be described as a
situation where a habitat type or species is doing sufficiently well in terms of quality and
quantity and has good prospects of continuing to do so in future. The fact that a habitat or
species is not threatened (i.e. not faced by any direct extinction risk) does not necessarily
mean that it has favourable conservation status. The target of the Directive is defined in a
positive way, as a ‘favourable’ situation to be reached and maintained, which needs to be
defined based on the best available knowledge. Therefore, the obligation of a Member State
is more than just avoiding extinction. All measures taken under the Directive must aim to
reach or maintain a favourable conservation status.
(19)

FCS for species is defined in general terms in Article 1(i) of the Habitats Directive.

"conservation status of a species means the sum of the influences acting on the species
concerned that may affect the long-term distribution and abundance of its populations within
the territory referred to in Article 2. The conservation status will be taken as 'favourable'
when:
- population dynamics data on the species concerned indicate that it is maintaining itself on
a long-term basis as a viable component of its natural habitats, and
- the natural range of the species is neither being reduced nor is likely to be reduced for the
foreseeable future, and
- there is, and will probably continue to be, a sufficiently large habitat to maintain its
populations on a long-term basis.”
(20)
This definition contains the main parameters (population 20 dynamics, range,
sufficient habitat, prospects of long-term viability) for defining and assessing both the
current and target conservation status. It also provides a framework for more specific
definitions on a species-by-species basis. All these parameters therefore need to be
considered thoroughly when designing measures for a certain species. It is important to note
that the assessment of conservation status not only includes an element of ‘diagnosis’ based
on current conditions, but also an important element of ‘prognosis’ (foreseeable future)
based on influences. Such foreseeable future influences could be specific or general threats,
positive or negative, medium- to long-term impacts, etc.
(21) The concept of FCS is not limited to the Natura 2000 network or to the species
protected by this network (i.e. Annex II species). It applies to the overall situation of all
species of Community interest (Annexes II, IV and V), which needs to be assessed and
surveyed21 in order to judge whether it is favourable or not. Assessing and evaluating the
conservation status of habitats and species within the Natura 2000 network is therefore not
always enough, especially when the occurrences of habitats or species are only partly
covered by the network, maybe even in some cases only to a relatively small extent.
19

20

21

The scientific community has largely discussed the notion of FCS. See for example:
http://ec.europa.eu/environment/integration/research/newsalert/pdf/what_is_favourable_conservation_status_f
or_species_457na4_en.pdf
“Population” is defined here as a group of individuals of the same species living in a geographic area at the
same time that are (potentially) interbreeding (i.e. sharing a common gene pool).
Article 11 of the Directive requires surveillance of the conservation status of the natural habitats and species
referred to in Article 2, with particular regard to priority natural habitat types and priority species.

Comment [DS1]: The referred
document in footnote 19 on ‘Favourable
Conservation Status” is dated and has been
further discussed within academia. The EC
is also working on the concept of
Favourable Reference Values (FRVs)
within the Expert EU Group on Reporting
and this work should be referenced here.
Moreover, it is important to keep the
concept of FCS in line with the text of the
Habitats Directive.

(22) In July 2011, the Habitats Committee agreed on a harmonised framework for
evaluating the conservation status of habitats and species for the period 2013-201822.
available Member States agreed to assess conservation status according to a common 3grade assessment matrix within each of the biogeographic regions in their territory. The
three grades are favourable = green, unfavourable/inadequate = amber and
unfavourable/bad = red (“traffic light system”).
(23)
For assessing favourable conservation status, the meaning of the term “natural
range” as used in the Habitats Directive was defined 23 as follows:
The natural range of species and habitats — a dynamic concept
The natural range describes roughly the spatial limits within which the habitat or species occurs. It is
not identical to the precise localities (the area actually occupied) or territory where a habitat, species
or sub-species permanently occurs. Such actual localities or territories might be patchy or disjointed
for many habitats and species (i.e. habitats and species might not be evenly spread) within their
natural range. If the reason for disjunction proves to be natural, i.e. caused by ecological factors, the
isolated localities should not be interpreted as a continuous natural range. For example, for an alpine
species the range may be the Alps and the Pyrenees, but not the lowlands between them. However,
the natural range includes areas that are not permanently used: for example for migratory species,
their "range" includes all the areas of land or water that a migratory species inhabits, stays in
temporarily, crosses or overflies at any time during its normal migration24.
A natural range as defined here is not static but dynamic: it can decrease and expand. A natural range
can constitute one aspect for the assessment of (un)favourable conditions for a habitat or species. If
the natural range is insufficient in size to allow for the long-term existence of that habitat or species,
Member States are asked to define a reference value for a range that would allow for favourable
conditions and work towards this, for instance by fostering expansion of the current range.
When a species or habitat spreads on its own to a new area/territory or when a species has been reintroduced into its former natural range (in accordance with the rules in Article 22 of the Habitats
Directive), this territory has to be considered part of the natural range. Similarly, the restoration/recreation or management of habitat areas, as well as certain agricultural and forestry practices, can
contribute to the expansion of a habitat or a species and hence its range. However, individuals or feral
populations of an animal species introduced deliberately or accidentally by man to locations where they
have never occurred naturally, or where they would not have spread to naturally in the foreseeable
future, should be considered to be outside their natural range and consequently not covered by the
Directive. Vagrant or occasional occurrences would also not be considered as part of the natural range.

(24) In light with the above, the Commission considers that, when a species spreads on its
own to a new territory or when it has been re-introduced, consistently with the procedures
foreseen under Article 22 of the Directive, into its former natural range, this territory is to be
considered a part of the natural range. Therefore, if the species is listed under Annex IV of
the Habitats Directive, Articles 12 and 13 provisions will apply to it in this recolonized
territory.
(25) On the other hand, individuals or feral populations of an animal species introduced
purposefully or accidentally by man to locations where they have never occurred naturally or
where they would not have spread to naturally in the foreseeable future, are considered as
being outside their natural range and consequently not covered by the Directive. However,
when, following its introduction in areas where the species would not have reached

22
23
24

http://cdr.eionet.europa.eu/help/habitats_art17
Definition by DocHab 04-03/03-rev3
See also Article 1 of the Bonn Convention.

otherwise naturally, an Annex IV species manages to naturally re-colonise and settle in its
historical natural range, Articles 12 and 13 of the Habitats Directive should be applicable.
Summary: The main parameters for defining the favourable conservation status of a species
are given in Article 1(i) of the Habitats Directive. Roughly speaking, this status is a situation
where species populations are doing well with good prospects for the future. Member States
have agreed on a harmonised framework for evaluating conservation status in the report
required by Article 17 under the Directive.
I.2.3.

Species conservation instruments

(26) The Habitats Directive lays down a set of obligations and procedures that aim to meet
the broad objective set out in Article 2. Two main concepts or “pillars” can be distinguished:
the conservation of natural habitats and the habitats of species through the establishment of
the Natura 2000 network (Articles 3 to 10) and the protection of animal and plant species
(Articles 12 to 16).
(27) The 1st pillar, in relation to species25, targets the conservation of the habitats of
species26, focusing on the maintenance (including positive management measures) and
restoration of these habitats by establishing protected sites. The species for which this
network of protected sites (Natura 2000) is established are listed in Annex II to the Habitats
Directive.
(28) Article 6 is the central provision covering positive management (Article 6(1)) and
avoidance of negative influences to the network (Article 6(2)); it also deals with plans or
projects likely to have a significant negative impact on certain sites (Article 6(3)-(4)). The
Commission services have produced a large amount of sectorial specific guidance dealing
substantially with the implementation of Article 6 27, including several sector-specific
guidance. The following guidance documents are explaining in detail the provisions of this
Article:
1. Establishing conservation measures for Natura 2000 Sites 28 (2014)
2. Managing Natura 2000 sites: The provisions of Article 6 of the Habitats Directive
92/43/EEC29 (2000)
3. Assessment of Plans and Projects Significantly Affecting Natura 2000 sites 30 (2002)
4. Guidance document
(2007/2012)

25
26

27
28

29

30

31

on

Article

6(4)

of

the

Habitats

Directive

92/43/EEC 31

The 1st pillar also deals with habitats and their typical species as listed in Annex I to the Directive.
Article 1(f) states that the “habitat of a species means an environment defined by specific abiotic and biotic
factors, in which the species lives at any stage of its biological cycle”.
See the site http://ec.europa.eu/environment/nature/natura2000/management/guidance_en.htm
A review of the provisions of Article 6.1 and their practical implementation in different Member States.
http://ec.europa.eu/environment/nature/natura2000/management/docs/conservation%20measures.pdf
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/provision_of_art6_en.pdf. ISBN
92-828-9048-1. Chapter 5 has been replaced by the updated version of "Guidance document on Article 6(4) in
2012.
Methodological guidance on the provisions of Article 6(3) and (4) of the Habitats Directive 92/43/EEC.
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/natura_2000_assess_en.pdf.
ISBN 92-828-1818-7, under revision in 2018
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/new_guidance_art6_4_en.pdf

Field Code Changed

(29) To enhance the effectiveness of the network, the provisions of Article 10 target the
ecological coherence of the network by suggesting integrated land-use planning and the
management of certain landscape features.
(30)
The 2nd pillar deals with direct influences on the species themselves as well as (in
the case of animal species) their eggs, breeding sites and resting places. Provisions under
this section are not restricted in geographical terms. They apply to the whole of the territory
to which the Directive applies, albeit subject to very few specific geographical restrictions
indicated in the annexes32. In contrast, the protection afforded by Article 6 is limited to the
Natura 2000 network.
(31) A distinction can be made under this pillar between those provisions calling for a
“system of strict protection” for Annex IV species (Articles 12 & 13) and measures to control
the exploitation of species listed in Annex V (Articles 14 & 15 33). While the “system of strict
protection”, as the name suggests, provides a stringent protection regime, species covered
by Annex V can be exploited, although such exploitation should not jeopardise the objective
of maintaining their favourable conservation status in any way.
(32) Both pillars allow for exceptions from the protection regimes. The system of protection
envisaged under Articles 12-15 is qualified by the possibility of derogations under Article 16
of the Directive. Article 6(4) of the Directive addresses specific exceptions (i.e. from the
protection granted by the Natura 2000 network) to the general rule of Article 6(3) that
authorisation can only be granted to plans or projects not adversely affecting the integrity of
the sites concerned. The application of Article 6(4) has to respect the various steps and the
sequential order established in the Directive.
(33)
So while there are certain similarities between both pillars, it should be stressed that
the 1st pillar requires not only active maintenance but also restoration and improvement
actions on sites, while the 2nd pillar has a more preventive character, requiring Member
States to avoid and prevent a number of situations that could negatively impact a species.
(34) In consequence, it can be said that the two pillars are closely interlinked and are
complementary in their approach, as their joint aim is the favourable conservation status of
all habitats and species of Community interest 34.
Summary: In order to achieve its objectives, the Habitats Directive provides for two main
instruments: the Natura 2000 network of protected sites and the species protection
provisions. The provisions for species protection apply to the whole of a Member State’s
territory and concern the physical protection of specimens as well as their breeding sites and
resting places. Both regimes allow for exceptions under certain conditions. Both instruments
are complementary and jointly aim to ensure a favourable conservation status for all species
of Community interest.
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For example for Vipera seoanni, there is a geographical restriction which excludes the Spanish population from
Annex IV and consequently from the provisions of Article 12.
Article 15 contains elements that also relate to Annex IV(a) species in cases when derogations are applied.
It should be noted that Articles 12, 13 and 16 are applicable from the date on which Directive 92/43/EEC came
into force, i.e. 10 June 1994. The Member States that joined the EU after 1994 were to comply with these
provisions from the date of accession.

I.2.3.a) The Annexes
(35) Which “pillar” applies to which species is specified by the annexes to the Habitats
Directive. The fact that a species is frequently listed in more than one annex demonstrates
the close interaction between the two pillars, which share the same objective.
Purpose of Annex and number of references35 listed (EU28)
Annex II

Animal and plant species of Community interest whose conservation
requires the designation of special areas of conservation (“Natura 2000”
sites”). Annex II lists a total of 904 references, of which 317 are animal
and 587 plant species.

Annex IV

Animal and plant species of Community interest in need of strict
protection. Annex IV lists a total of 949 references, of which 336 are
animal and 613 plant species.

Annex V

Animal and plant species of Community interest whose taking in the
wild and exploitation may be subject to management measures. Annex
V lists a total of 84 references, of which 52 are animal and 32 plant
species.

(36) In total, the Habitats Directive lists 469 animal and 677 plant species (or in some
cases different level of taxa). Although different species are listed in different annexes and
therefore fall under different kinds of protection measures, many species are actually listed
in more than one annex. For example, plant species listed in Annex II (except bryophytes)
are automatically listed in Annex IV(b) as well, so are covered by the habitat protection
provisions and the strict protection system of Article 13. On the other hand, a group of other
plants is listed only in Annex IV. For animal species, such an ‘automatic’ parallel listing does
not exist. The situation with animal species is therefore more complex:
Overlap between Annexes – Animal and plant species (EU28)
Annex

II & IV

II & V

only II

only IV

only V

% of the 469
animal
references

45%

6%

18%

27%

5%

% of the 677
plant
references

82%

0%

5%

9%

5%

(37) How can this situation be explained? At the time of adoption, the legislator considered
the level and type of threats to species as well as the best way to counteract threats based
on the scientific information available at the time. While site designation and habitat
management would be the appropriate approach for certain species, others might need a
35

“References” mostly refers to species but also includes some grouped taxa (e.g. Alosa spp.) and sub-species. It
refers to annexes valid for the EU-28 and is summarized in the Annex II of this guidance document.

different regime of protection going beyond protected sites. The development of the annexes
to the Habitats Directive follows the logic described below.
(38)
A listing in Annex II was chosen for species for which the conservation of their (often
quite specific) habitat is the principal factor determining their survival and well-being. The
protection and management of sites were selected here as the appropriate instrument,
which includes not only the maintenance of species habitats but also, where appropriate,
their restoration. The group of species listed in Annex IV may be less suited to conservation
by establishing protected areas, but instead needs "physical" protection of the actual species
as well as protection of the most important parts of their habitat (i.e. their breeding sites
and resting places) throughout the territory of a Member State. This is because of the
specific threats they face, the measures needed to counteract them, the species’ pattern of
occurrence (e.g. scattered) or the type or specific character of their habitat. For the third
group of species listed in Annex V, which may be exploited by human beings, this
exploitation must be managed — if necessary — in order to ensure a favourable
conservation status. Under Article 14 of the Directive, if Member States deem it necessary in
the light of the surveillance provided for in Article 11, they have to take measures to ensure
that the exploitation or taking in the wild of specimens of the species listed in Annex V is
compatible with maintaining their favourable conservation status.
(39) Quite often, however, species do not perfectly fit into one of these groups. Usually
species are subject to a combination of threats and should consequently be the target of a
range of measures. This explains why most species of Community interest are actually listed
in more than one annex. The most frequent combination is a listing in both Annex II and IV
(see also the next chapter), which maximises the conservation effort by requiring
management (maintenance and restoration) of the general habitats in protected sites (which
should cover sufficient part of the population) and the protection of the breeding sites and
resting places as well as the species itself over the whole territory of a Member State.
(40)
Since the development of these annexes, however, research and monitoring have
developed further and the conservation status of a number of species may have changed, so
that the picture today might be different from the one in the late 1980s/early 1990s when
the Directive was prepared. As explained in chapter I.2.4.b) “Appropriate and effective
character of measures taken”, several reactions are possible. If it is found, for example, that
a species in need of habitat restoration or active habitat management is listed only in Annex
IV but would effectively need to be listed under Annex II, Member States may voluntarily
take additional measures. Alternatively, based on good scientific evidence, the annexes
could be amended to include the species in Annex II. On the other hand, the surveillance
under Article 11, once collated and analysed at European level, might show that a species
should be deleted from one or all the annexes it is listed in because it no longer fulfils the
criteria for Community interest (as defined in Article 1(g) of the Directive).
(41)
The efficient use of the different species conservation instruments requires a
species-by-species approach36. Such an approach looks at the conservation needs of
each species as well as the instruments available for its conservation and formulates on this
basis the adequate measures to be implemented. Such an approach ensures flexible
implementation of the Directive while at the same time optimum achievement of its
objectives. The target of favourable conservation status should always be the guiding
principle for all conservation efforts by the Member States and should be addressed by all
appropriate means available (see also chapter I.2.4.b).
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There might of course be cases where a whole group of species faces similar situations and has similar needs
and can be treated together.

Summary: The different annexes determine which instruments are available for which
species. Most species are covered by more than one annex and therefore are subject to a
combination of instruments, i.e. a combination of conservation approaches and measures.
How these instruments are finally implemented should be considered on a species-byspecies basis, taking account of the specific needs of each species.
I.2.3.b)

The protection of species listed under both Annexes II and IV in
Natura 2000 sites

(42) Since a large proportion (45%) of the animal taxa and the majority (82%) of plant
taxa are listed in both Annex II and Annex IV, it is worth looking at which regime and which
procedures apply to an Annex IV species within a Natura 2000 site. The Commission
services consider that, within Natura 2000 sites, a twofold regime applies to Annex II/IV
species. These species should benefit from both approaches: protection under the section on
“Conservation of natural habitats and habitats of species”, in particular the measures
envisaged under Article 6, and the strict protection system envisaged under Article 12 or 13.
(43)
This view is first of all justified by the different — and complementary — approaches
followed by the two systems. Article 6 is concerned with site and habitat conservation and
protection, whereas Article 12 is concerned with protecting the individuals of the listed
species and their breeding sites and resting places. Furthermore, such an approach is in line
with the general objective of the Habitats Directive, i.e. to contribute towards ensuring
biodiversity through the maintenance or restoration, at favourable conservation status, of
natural habitats and species of Community interest.
(44)
It should be observed in this regard that for all Annex II species a coherent and
complete network, based on an exhaustive list of sites, has to be established in accordance
with the procedure and criteria set out in Annex III of the Directive. Based on a
biogeographic approach, the network is established taking into account the threat status,
ecology and distribution of a species. Depending on these and other scientific factors, a
more or less complete coverage of habitats is agreed for inclusion in the network 37. It
therefore is all the more important that for species (listed in Annexes II and IV) not largely
covered by the network, measures are also taken outside the network to maintain or restore
their favourable conservation status. However, the fact that an Annex IV species is well
covered in the Natura 2000 network does not replace the obligation to establish and
effectively implement a strict protection system. It follows that, for species listed in Annex II
and IV, within a site belonging to the Natura 2000 network, the simultaneous application of
Articles 6 and 12 to 16 needs to be ensured.
(45) Given that these provisions contain similar elements, their simultaneous application
may lead to situations where overlaps occur. This is for example the case with the protection
of Natura 2000 sites under Article 6(1) and (2) and the protection of breeding sites and
resting places under Article 12(1)(d). Both provisions deal with the protection of habitats of
species. Breeding sites and resting places are fundamental parts of the total habitat of a
species, which has to be protected (maintained and restored) in its entirety in the Natura
2000 site. Natura 2000 therefore has a much more intensive and broader task, namely to
maintain (and where needed restore) the entire habitat of a species at certain sites, while
the provisions of Article 12 concentrate on preventing negative effects on the key parts of

37

While the establishment of the terrestrial component of the Natura 2000 network is largely complete, there are
still important gaps for the marine environment, particularly offshore, requiring additional sites to be proposed
by the Member States. In accordance with the Action Plan on nature, people and the economy, the Commission
and Member States are working towards completing the designation of Natura 2000 at land and sea. .

such habitats, namely those that are essential in order to guarantee successful breeding and
resting.
(46) It would be logical for measures taken under Article 6(1) (e.g. management plans) to
make special reference to the protection requirements of Annex II & IV species occurring at
the site. Also, where, for example, special measures are taken to avoid the deterioration of
habitats or disturbance of species (Article 6(2)), these should logically respond to the
requirements spelled out under Article 12(1)(a)-(d).
(47)
With regard to the simultaneous application of derogations under Articles 6(3)(4) and 16 to animal/plant species listed in both Annexes II and IV, the Commission services
consider that their simultaneous or parallel application is feasible in practical terms and
meaningful in conservation terms.
(48)
Without envisaging all possible scenarios, the Commission services consider that, if
for example a project would be likely to destroy or damage the central parts of habitats
within a Natura 2000 site, it can be assumed that both Article 6(3) and Article 16 come into
play at the same time. It can be further assumed that the impact assessment thus triggered
will cover both provisions — as they simultaneously have the same objective (although
Article 12(1)(d) is more limited), i.e. the assessment under Article 16 will form part of the
presumably broader (because covering the entire habitat) assessment undertaken under
Article 6(3). Such a procedure should avoid any double assessment or incoherence in
applying the provisions. It has to be ensured in such cases that the outcome of the impact
assessment does not go against the species protection provisions. Of course, the decisions
taken after the assessment will then have to take into account the requirements under both
articles. Should, for example, a harmful project be allowed due to overriding public interest,
compensation measures will have to be taken and reported under Article 6(4) and the
project also has to be included in the Article 16 (derogation) reports.
(49) On the other hand, it may well be possible that a derogation is required under Article
16 for an activity in a Natura 2000 site even where no impact assessment under Article 6(3)
is needed. This might for example be the case when a few specimens or eggs of an Annex
II/IV species are to be taken for research purposes although this is unlikely to have any
negative effect on the site and its population, or on the contrary will have a positive effect.
Summary: Species listed in Annex II and IV benefit from complementary, twofold protection
within Natura 2000 sites. Certain overlaps in the protection of habitats (entire habitat in the
Natura 2000 site, including breeding and resting sites under Article 12) exist but can and
should be dealt with in a coherent manner.
I.2.4

Basic principles of species conservation

I.2.4.a)

Good knowledge and surveillance of conservation status

(50)
Recital 19 of the Directive states that “the improvement of scientific and technical
knowledge is essential for the implementation of this Directive”, while Article 18 of the
Directive stresses the necessity for research. Indeed, in order to implement meaningful
species conservation measures under the Directive, a good knowledge of each species
(range, occurrences, biology, ecology, threats & sensitivity, conservation needs, etc.) is a
conditio sine qua non. Member States therefore need to collect and use the best available
information from all reliable sources (e.g. conservation agencies, universities, conservation
NGOs, etc.) when designing their conservation strategies. In addition, as the Directive’s
aims are framed in an EU and not a national context, it may often be important to look for
information beyond regional and national borders in order to cooperate and coordinate with

other regions/Member States (this may — among other things — take place in committees
and working groups at EU level or through EC co-funded projects). Harmonised,
transboundary approaches are valuable for the implementation of the Directive when for
example two Member States share one population of a certain species and can only assess
the full situation (and consequently define effective measures) when taking the situation ‘on
the other side of the border’ into account.
(51) Besides the factual knowledge on a species, surveillance (or monitoring 38), meaning
long-term systematic observation, is required by the Directive to track trends in
conservation status. The establishment of an appropriate surveillance system to monitor the
conservation status of a species of Community interest (as listed in Annex II, IV and V) is an
obligation arising from Article 11 of the Directive. According to the Court, “the surveillance
obligation is fundamental to the effectiveness of the Habitats Directive and it must be
transposed in a detailed, clear and precise manner” 39. Thus, domestic law should set out the
statutory duties of the national authorities to undertake surveillance of the conservation
status of natural habitats and species, in order to guarantee that this surveillance is
undertaken systematically and on a permanent basis 40.
Article 11 (Directive 92/43/EEC)
Member States shall undertake surveillance of the conservation status of the natural
habitats and species referred to in Article 2 with particular regard to priority natural habitat
types and priority species.
(52) The scope of Article 11 is not restricted to Natura 2000 sites, but requires monitoring
of the conservation status of habitats and species of Community interest, as defined in
Article 1 of the Directive, throughout the territories of all Member States. The recitals of the
Directive refer to the need to set up a system “for surveillance of the conservation status of
the natural habitats and species covered by this Directive” for the implementation of the
Directive.
(53)
According to Article 17, the reporting period for the conservation status assessment
is six years. Member States have already reported twice (for the periods 2001-2006 and
2007-2012) according to the official Explanatory Notes & Guidelines (available on the Art. 17
reference portal41). This document on the assessment and reporting under Article 17 of the
Habitats Directive explains the purpose of the assessment and allows preparation of the
reporting in a consistent format.
(54) The status of species should be determined at biogeographical level in Member States
(for overviews, national/regional strategies, targets and reporting purposes) and at
population level42 where appropriate (for defining requisite measures, management and
derogations). In the case of transboundary populations and species that migrate across the
38
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Article 11 of the Directive refers to the surveillance of the conservation status of natural habitats and species.
The Commission services consider that the interpretation of the term “surveillance” and its scope should take
into account the relevant definitions of Article 1(e) and (i).
See the judgment of 20 October 2005, Commission v UK, Case C-6/04, ECR p.9017, paragraphs 26 and 65.
In its judgment of 20 October 2005, the Court found that “inasmuch as it is common ground that United
Kingdom domestic law does not contain any statutory duty requiring the national authorities to undertake
surveillance of the conservation status of natural habitats and species, that domestic law involves an element of
legal uncertainty. Hence, it is not guaranteed that surveillance of their conservation status is undertaken
systematically and on a permanent basis” (Case C-6/04, paragraph 68).
https://bd.eionet.europa.eu/activities/Reporting/Article_17/reference_portal
Regarding the definition of ‘population’, a group of spatially separated populations of the same species which
interact at some level (meta-populations) might be used as a biologically meaningful reference unit. This
approach needs to be adapted to the species in question, taking account of its biology/ecology.

frontiers of the EU, their overall natural range, including migration zones outside the EU,
should be considered as well where this is feasible. Repeated or regular monitoring will give
an indication as to the appropriateness and effectiveness of the conservation measures
chosen.
(55) Surveillance of the conservation status of animal species should provide valuable
information and contribute to effective implementation of the Directive. Such information is
also necessary for appropriately applying derogations under Article 16: in order to determine
whether any actions would be detrimental to maintaining that species at a favourable
conservation status, national authorities must have sufficient information available to assess
the conservation status of the species at different geographical scales, and to predict the
likely effects of any proposed derogation.
(56) In addition to the surveillance of conservation status, there is an explicit obligation
under Article 12(4) to establish a system to monitor the incidental capture and killing of
Annex IV(a) species and, in the light of the information gathered, to take further research or
conservation measures if required. Findings under this system should be incorporated in the
overall lessons drawn from the surveillance of conservation status. 43 The significance of this
obligation is also evidenced by the outcome of the judgment of the Court, which confirmed
that the United Kingdom has failed to fulfil its obligations under the Habitats Directive
because of no provision requiring the establishment of a monitoring system such as that
required in Article 12(4).
Summary: Good knowledge of a species (range/distribution, occurrence, biology, ecology,
threats & sensitivity, conservation needs, etc.) and regular surveillance of its conservation
status over time (as required in Article 11) are essential preconditions for any meaningful
conservation strategy. Cooperation at EU level and transboundary cooperation might be
essential for certain species. An EU framework for assessing conservation status was agreed
by Member States in April 2005.
I.2.4.b)

Appropriate and effective character of measures taken

(57) The Directive does not define in detail the concrete measures needed to fulfil the
obligations arising from its various provisions and allows the Member States a certain
margin of manoeuvre, or flexibility. The definition, adoption and implementation of such
measures fall within the competence of national authorities. The Habitats Directive thus
enables the Member States to implement its provisions in a proportionate and
appropriate manner, an approach that underlies all the provisions of the Habitats Directive,
including Articles 12 and 16. However, the discretionary power of Member States should
respect some basic requirements.
(58) When it comes to interpreting provisions of a Directive, special attention must be
given to the guiding principle laid down in Article 10 of the EC Treaty, which states that
“Member States shall take all appropriate measures, whether general or particular, to ensure
fulfilment of the obligations arising out of this Treaty or resulting from action taken by the
institutions of the Community. They shall facilitate the achievement of the Community's
tasks.”
(59) Consequently, the maintenance or restoration of favourable conservation status has
to be taken into consideration when establishing adequate measures for species protection
and habitat conservation. Good scientific knowledge and surveillance of a species are
43

Judgment of 20 October 2005, Commission v United Kingdom of Great Britain and Northern Ireland, Case C6/04, paragraph 121 and 122.

preconditions for doing so. The circle is closed when the results of the surveillance of
conservation status show that the measures chosen are actually appropriate and effective
in the field.
(60) The measures taken by the Member States should adequately address the objective
pursued, i.e. maintaining and restoring favourable conservation status, while also taking
account of economic, social and cultural requirements and regional and local characteristics
(Article 2(3)). Such measures will be proportionate where they enable the desired aim to be
attained, are necessary for attainment of that aim and are appropriate in terms of the
means used.
(61) In addition, it should be underlined that a species-by-species approach also needs
to be adopted. The concrete targets to be achieved may differ significantly for each species,
and can also evolve (e.g. due to better scientific knowledge). Member States should
therefore always consider their implementation actions in the light of the intended objective,
the species concerned and the circumstances of each case. Thus, a proportionate approach
is not a static concept and becomes an important factor for the flexible implementation of
species conservation especially in light of the species conservation status (see also chapter
II.2.3).
(62) Flexibility and proportionality should thus not be misunderstood as concepts that
reduce the obligations on Member States to act in an effective way, but need to be seen as
providing room for authorities to adapt their way of implementation to the specific
circumstances of each case (in conservation status terms, but also in social, economic and
cultural terms). The implementation of a flexible and proportionate approach calls for the
Member States to act within a clear framework of coordinated and effective measures,
applied in a coherent44 way with sufficient safeguards. According to the Court, “Articles 12,
13 and 16 of the Habitats Directive form a coherent body of provisions intended to protect
the populations of the species concerned” 45 and “Articles 12 to 14 and 15a and b of the
Directive form a coherent body of provisions which require the MS to establish strict regimes
of protection for the animal and plant species concerned”46. Thus, such approaches need to
respect the overall objective of the Directive, namely to ensure biodiversity and to maintain
or restore, at a favourable status, natural habitats and species of Community interest 47.
(63) The following paragraphs are intended to explain the link between conservation
status, the use of different instruments and their appropriateness and effectiveness.
(64) In general terms, surveillance or an initial assessment of conservation status can
conclude that the status of a species is either favourable or unfavourable (classified in
different grades). Based on the best available information, the Member States should then
define — in accordance with the provisions of the Directive — the specific conservation
measures needed to maintain (a favourable) or restore (an unfavourable) conservation
status for each species.
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Coherence in this context means that flexibility and proportionality cannot be applied only when this seems
convenient (for example only when granting derogations) but must at the same time be applied to the requisite
measures for the effective protection of species under the strict protection system, so that overall
implementation is in line with the objectives of the Directive.
45
Judgment of 20 October 2005, Commission v UK, Case C-6/04, ECR p.9017, paragraph 112, and judgment of
10 January 2006, Commission v Germany, Case C-98/03, ECR p.53, paragraph 66.
46
Judgment of 10 May 2007, Commission v Republic of Austria, Case C-508/04. paragraph 109.
47
If the Commission considers that such an approach does not comply with the Directive, it needs to prove that
this is the case (see, for example, the judgment of 6 November 2003, Commission v UK, Case C-434/01, ECR
p.13239, paragraph 21).

(65) At this stage, the question as to what types of measures are obligatory under
the Directive arises depending on the annex in which a species is listed. Chapter II of this
guidance document will deal in more detail with the concept of ‘requisite measures to
establish a system of strict protection’ under Article 12. At this point, it will only be noted
that certain measures, though important or appropriate for a species, might not be required
under the provisions of the Directive depending on the annex in which a species is listed in.
In relation to the species protection section, it is important to recognise that proactive
habitat management measures (such as restoration of habitats/populations, improvement of
habitats) are not an obligation under Article 12, even though they might well be under
Article 6. For example, if proactive biotope restoration is needed for a butterfly species listed
only in Annex IV(a) because its habitat has nearly disappeared and only a larger habitat
would ensure long-term survival, such a measure would not be covered by Article 12. Such
situations could be avoided or corrected in the medium to long term by revision of the
annexes or the Directive itself.

Comment [DS2]: The Commission’s
proposed deletion of this sentence is
problematic.
Article 19 of the Habitats Directive contains
a clear and legal obligation to adapt the
annexes to reflect technical and scientific
progress. This is a “shall” requirement – not
a “may” option.

Overall, the following main scenarios can be distinguished:

The consequence of not adapting the
annexes is that it becomes increasingly
difficult for the Member States to fulfil
their obligations under the directive – in
terms of conserving and sustainably
manage these species in a meaningful way,
as well as taking due account of economic,
social and cultural requirements and
regional and local characteristics when
doing so.

If the measures required for a specific species are obligatory under the Directive, there are
two possible scenarios:

Moreover, species that are not listed – while
being in need for stricter protection – are
not prioritised.

(a) The Member State implements sufficient and verifiable measures to maintain or
restore FCS, which is confirmed by the surveillance results; in that case, the
measures and surveillance should be continued;
(b) The Member State does not implement sufficient and verifiable measures to maintain
or restore FCS. This means that it is not complying with its obligations, which
normally constitutes an infringement of the Directive.

The European Parliament and a majority of
the Member States responding in the
Fitness Check of the nature directives have
expressed that they wish to see the annexes
being updated. (See the outcome of
Parliament plenary vote on 15th November
2017 on a Resolution on the EU Action
Plan for nature, people and economy; and
the 2016 report titled ”Evaluation Study to
support the Fitness Check of the Birds and
Habitats Directives”, page 331.)

If the measures required for a species (or parts of it) are not obligatory under the Directive
(e.g. active biotope restoration or reintroduction for a species exclusively listed in Annex IV),
there are two possibilities:

In line with the case-law of the EU Court of
Justice, Article 19 is applicable and
produces legal effect.

(c) The Member State implements voluntarily sufficient and verifiable measures to
maintain or restore FCS, which is confirmed by the surveillance results; in that case,
the measures and surveillance should be continued;

The deletion of the reference to adapt the
annexes seems to stem purely from a policy
position in the Commission which finds no
support in the legal text. On the contrary, ...

The Member State does not implement sufficient and verifiable measures to maintain or
reach FCS. In such a case, the need for further action needs to be assessed, which might
include modification of the annexes to the Directive if this is the appropriate way of ensuring
FCS for a species. Modification of the annexes could involve adding a species listed only in
Annex IV to Annex II or upgrading a species to priority status. If modification of the annexes
is not likely to bring results, more far-reaching adaptations or additional instruments might
be considered48.
(66) This demonstrates the importance of designing appropriate and effective measures in
combination with a surveillance system to monitor the conservation status of species.
Summary: Measures taken by the Member States when implementing the provisions under
the Directive should always be proportionate and appropriate to the objective pursued, i.e.
maintaining and restoring favourable conservation status. The measures must be

48

Annexes could also be modified to remove a species as well, since surveillance could reveal a species to be
widely abundant.

Comment [DS3]: This section contains
valuable guidance. The Commission has not
presented any compelling reason why it
should not be kept in the Guidance
Document. This should be retained.
Comment [DS4]: See the two previous
comments.
Comment [DS5]: As a minimum, the
information in this footnote should be
retained, not deleted. (Read the previous
comments.) However, it would be even
more appropriate to clarify the legal
obligation of Article 19 of the directive by
incorporate the following wording in the
main text of Section I.2.4.: “The strict
protection status of a species shall be
amended (i.e. removal of the species from
Annex IV) as soon as favourable
conservation status is reached.”
(This sentence draws inspiration from the
clear message of the European Parliament’s
Resolution on the EU Action Plan for
nature, people and economy from
November 2017.)

appropriate and effective on the ground. There might be some cases where appropriate
measures are not obligatory under the Directive. Voluntary measures or adaptation of the
Directive and its annexes may be envisaged in such cases.

APPROPRIATENESS AND EFFECTIVENESS OF MEASURES TAKEN

Monitoring/surveillance of conservation status (Art.11)

Conservation status
favourable
(‘green category’)

Conservation status
unfavourable / inadequate
(‘amber category’)

Conservation status
unfavourable / bad
(‘red category’)

*
Measures are needed to maintain/restore FCS. Are they obligatory** under the Directive?

NO

YES

Does the Member State implement
sufficient, verifiable measures to reach &
maintain FCS?

YES

Continued
measures and
monitoring;
adapt measures
if needed

NO

Does the Member State implement
sufficient, verifiable measures to reach &
maintain FCS?

YES

(Continued
measures and
monitoring;
adapt measures
if needed)

NO

Comment [DS6]: EC proposes to delete
this. This sentence should be retained. See
previous comments.

Infringement
procedure
Assessment of whether modification of the
annexes to the Directive is necessary and
practicable to ensure that sufficient, verifiable
measures are taken to reach FCS

Modify annexes if needed

* Where monitoring shows that a species is in a favourable status with no need for measures to
maintain this situation, and consequently no longer fulfils the criteria for Community interest,
modification of the annexes (in this case, removal of the species) should be envisaged.
**

This refers to the situation described in chapter 1.2.4.b.

Comment [DS7]: EC proposes to delete
this.
This chart contains some valuable overview
and guidance.
In order to incentivise and improve
implementation of the strict protection
provisions by land managers on the ground,
the Guidance Document should
imperatively better link the strict protection
rules and the need for proper compliance on
the one hand to what the Habitats Directive
itself stipulates as the ultimate consequence
of achieving the objective behind such
protection (i.e. the objective of favourable
conservation status) on the other hand,
namely the removal of the species from the
strict protection regime in accordance with
Article 19.
In other words, the directive provides for a
multi-step process towards FCS, of which
strict protection forms merely one step. As
soon as FCS has been achieved, a species
should no longer be subject to the strict
protection regime. If this is not understood
by all relevant parties – Member States, the
Commission, and other stakeholder – the
strict protection regime risks losing its
legitimacy, which would ultimately erode
conservation efforts under the directive.
Article 19 of the directive contains a clear
and legal obligation to remove the strict
protection for a species / population
combination as soon as favourable
conservation status has been achieved. This
is a “shall” requirement – not a “may”
option.

II. ARTICLES 12 AND 13
Text of Articles 12 and 13
Article 12
1. Member States shall take the requisite measures to establish a system of strict
protection for the animal species listed in Annex IV (a) in their natural range, prohibiting:
(a) all forms of deliberate capture or killing of specimens of these species in the wild;
(b) deliberate disturbance of these species, particularly during the period of breeding,
rearing, hibernation and migration;
(c) deliberate destruction or taking of eggs from the wild;
(d) deterioration or destruction of breeding sites or resting places.
2. For these species, Member States shall prohibit the keeping, transport and sale or
exchange, and offering for sale or exchange, of specimens taken from the wild, except for
those taken legally before this Directive is implemented.
3. The prohibition referred to in paragraph 1 (a) and (b) and paragraph 2 shall apply to all
stages of life of the animals to which this Article applies.
4. Member States shall establish a system to monitor the incidental capture and killing of
the animal species listed in Annex IV (a). In the light of the information gathered, Member
States shall take further research or conservation measures as required to ensure that
incidental capture and killing does not have a significant negative impact on the species
concerned.

Article 13
1. Member States shall take the requisite measures to establish a system of strict
protection for the plant species listed in Annex IV (b), prohibiting:
(a) the deliberate picking, collecting, cutting, uprooting or destruction of such plants in
their natural range in the wild;
(b) the keeping, transport and sale or exchange and offering for sale or exchange of
specimens of such species taken in the wild, except for those taken legally before this
Directive is implemented.
2. The prohibitions referred to in paragraph 1(a) and (b) shall apply to all stages of the
biological cycle of the plants to which this Article applies.

(1)
As a part of the second pillar of Directive 92/43/EEC, Articles 12 and 13 tackle the
more specific question of the protection of Annex IV species. Consequently, Articles 12 and
13 place the emphasis on the direct threats faced by species listed in Annex IV rather than
the broader question of the conservation of their habitats — with the exception of 12(1)(d).
(2)
Annex IV encompasses a wide variety of species, from large, wide-ranging
vertebrates to small invertebrates or endemic plants with very small home ranges. Some of

these species are also listed under Annex II and therefore benefit from the provisions of the
section on ‘habitat conservation’ (Articles 3 to 10) but others do not. In the case of species
listed only in Annex IV, Articles 12 and 13 are the main provision for achieving the
conservation aim in Article 2.
(3)
Before addressing the provisions of Articles 12 and 13 in detail, it is worth recalling
some general legal considerations that have previously been developed by the ECJ.
II.1.

General legal considerations

(4)
Effective implementation of Article 12 of Directive 92/43/EEC requires full, clear and
precise transposition by Member States. According to established case law, “the provisions
of Directives must be implemented with unquestionable binding force and with the
specificity, precision and clarity necessary to satisfy the requirements of legal certainty”49.
(5) According to the Court, the transposition of a Directive into domestic law does not
necessarily require that its provisions be incorporated formally and verbatim in express,
specific legislation; a general legal context may, depending on the content of the Directive,
be adequate for the purpose, provided that it does indeed guarantee the full application of
the Directive with sufficient clarity and precision 50. The Court has consistently held that it is
particularly important, in order to satisfy the requirement for legal certainty, that individuals
should have the benefit of a clear and precise legal situation enabling them to ascertain the
full extent of their rights and, where appropriate, to defend them before the national
courts51. Different types of restrictions may be enshrined in legislation in various forms. For
instance, a prohibition on using pesticides where this is likely to have seriously harmful
effects on the balance of nature is not as clear, precise and strict as the prohibition of the
deterioration of the breeding sites or resting places of protected animals as laid down in
Article 12(1)(d)52.
(6)
Any provisions setting up a strict protection framework should specifically address the
issue of Annex IV(a) species protection and meet the requirements laid down by Article 12.
It should be observed that the Court53 emphasised the importance of this question in the
Caretta caretta case. When asked by the Court to identify, and submit the wording of, the
specific provisions in force in their legal system which it believed met the requirements laid
down by Article 12, “the Greek Government merely listed a series of laws, regulations and
administrative measures without referring to any specific provisions capable of meeting
those requirements.” In consequence, given the specific character of Article 12, legislative or
administrative provisions of a general character, e.g. a mere repetition of the wording of
Article 12 in national legislation, may not always satisfy the requirements of species
protection and guarantee the effective implementation of Article 12. The formal transposition
of Article 12 into national legislation may not always guarantee its effectiveness and may
need to be complemented by further implementing provisions to ensure strict protection
based on the particularities, specific problems and threats faced by species or groups of
species.
49
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See in particular the judgment of 20 October 2005 (Commission v UK, Case C-6/04, ECR p.9017, paragraph
27), but also the following judgments: 30 May 1991, Commission v Germany, Case C-59/89, ECR p.2607,
paragraphs 18 and 24; 19 September 1996, Commission v Greece, Case C-236/95, ECR I-4459, paragraph 13;
19 May 1999, Commission v France, Case C-225/97, ECR p.3011, paragraph 37; 10 May 2001, Commission v
Netherlands, Case C-144/99, ECR I-3541, paragraph 21; 17 May 2001, Commission v Italy, Case C-159/99,
ECR p.4007, paragraph 32.
For instance: judgment of 20 October 2005, Commission v UK, Case C-6/04, ECR p.9017, paragraph 21.
See to this effect Case 29/84 Commission ν Germany [1985] ECR 1661, paragraph 23, Case 363/85 Commission
ν Italy [1987] ECR 1733, paragraph 7, and C-59/89 Commission ν Germany [1991] ECR I-2607, paragraph 18
See the judgment of 10 January 2006, Commission v Germany, Case C-98/03, ECR p.53, paragraphs 67-68.
See paragraph 29 of the judgment in Case C-103/00.

(7)
When transposing the Directive, Member States must respect the meaning of terms
and concepts used by the Directive so as to ensure uniformity in its interpretation and
application54. This also implies that national transposition measures should guarantee the
full application of the Directive without modifying its terms, selectively applying its
provisions or adding supplementary conditions or derogations not provided for in the
Directive55. As the Court has observed, “faithful transposition becomes particularly important
in an instance such as the present one, where management of the common heritage is
entrusted to the Member States in their respective territories… It follows that, in the context
of the Habitats Directive, which lays down complex and technical rules in the field of
environmental law, the Member States are under a particular duty to ensure that their
legislation intended to transpose that directive is clear and precise” 56.
(8)
For instance, the transposition of Article 12(1)(d) prohibiting the deterioration or
destruction of breeding sites and resting places that are “clearly perceptible” or “perfectly
known and identified as such” or prohibiting only the deliberate deterioration or destruction
of breeding sites or resting places 57 modifies the substance of Article 12(1)(d) and limits its
scope of application. The same goes for the exemption of lawful acts from the application of
Article 12(1)(d). This kind of transposition is therefore incompatible with Article 12(1)(d).
(9)
In addition, “mere administrative practices, which by their nature may be changed at
will by the authorities, cannot be regarded as constituting proper compliance with the
obligation on Member States to which a Directive is addressed, pursuant to Article 189 of the
Treaty”58. Another court case reinforced this decision59. It has to be stressed that the
existence of national case law alone, with no specific legal provision, cannot be considered
as properly complying with the obligation to fully transpose a Directive. Eventually, “A failure
to fulfil obligations may arise due to the existence of an administrative practice which
infringes Community law, even if the applicable national legislation itself complies with that
law” ”60.
Summary: Effective implementation of Articles 12 and 13 requires full, clear and precise
transposition by Member States. The provisions in their laws must be specific enough to be
capable of meeting the requirements of the Directive.
The Caretta caretta on Zakynthos
The judgment of 30 January 2002 in the Caretta caretta case (Commission versus Greece, Case C103/00) was the first judgment on the application of Article 12 of the Habitats Directive for a specific
species. The Court had never given an interpretation on its application and scope prior to this
judgment.
The loggerhead sea turtle (Caretta caretta) is listed in Annexes II and IV to Directive 92/43/EEC as a
species of Community interest in need of strict protection. Laganas Bay on the island of Zakynthos is
the most important breeding site for this turtle in the Mediterranean and is also a Natura 2000 site.
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For instance: judgment of 28 March 1990, Criminal proceedings against G. Vessoso and G. Zanetti, joined
cases C-206 and 207/88, ECR p.1461.
Judgment of 13 February 2003, Commission v Luxembourg, Case C-75/01, ECR p.1585, paragraph 28.
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In 1998, a number of non-governmental organisations exposed the deterioration in the conditions for
this species of sea turtle on Zakynthos. The main problems were uncontrolled use of the island’s
beaches and the surrounding sea for tourism-related activities, including, among other things, the
erection of illegal buildings, the use of mopeds on beaches and other activities with potential negative
impacts on these turtles. The Commission called on the Greek authorities to provide information on the
measures taken to protect the species on this island. Based on this information and the findings of
Commission officials on missions, an infringement procedure under Article 226 of the Treaty was
initiated on the grounds that Greece had failed to fulfil its obligations under Article 12(1)(b) and (d) of
the Habitats Directive. In the course of the pre-litigation procedure, the Greek authorities maintained
that all the appropriate measures to ensure the protection of the turtle had been taken or were in the
process of being adopted and implemented.
After an updated assessment of the situation by the Commission services in 1999, it was still found to
be inadequate and the case was referred to the Court of Justice. More specifically, the Commission
alleged that Greece had contravened this Article, firstly by not adopting a legal framework designed to
ensure the strict protection of Caretta caretta against any deliberate disturbance during its breeding
period and against any deterioration in, or destruction of, its breeding sites and secondly by not taking
any concrete, effective measures on the ground to avoid such problems.
On 30 January 2002, the Court accepted the Commission's arguments and condemned Greece for its
failure to establish and implement an effective system of strict protection for the sea turtle Caretta
caretta on Zakynthos. In particular, the Greek authorities had not taken the requisite measures to
avoid disturbance of the species during its breeding period and activities that may bring about
deterioration or destruction of its breeding sites.

II.2.

Requisite measures for a system of strict protection

(10) Articles 12 and 13 of Directive 92/43/EEC oblige Member States to take requisite
measures to “establish and implement an effective system of strict protection” 61 for the
species listed in Annex IV in their natural range. This wording leads to several questions as
regards the definition of certain terms.
(11) The Directive, while clearly setting out the prohibitions, does not define in detail the
“requisite” measures for their implementation and for the establishment of a “system” of
strict protection for each of the species concerned. The interpretation and implementation of
Article 12(1)(a) to (d) and Article 13(1)(a) to (b) should take into account the aim of the
Directive as laid down in Article 2. Articles 12 and 13 should not be interpreted as requiring
the adoption of pro-active habitat management measures, such as for example the
restoration or improvement of habitats for certain species. Thus, the Directive gives a
certain margin of manoeuvre to the Member States, which are responsible for defining,
adopting and implementing the requisite measures establishing a “system” of strict
protection for each of the species listed in Annex IV. However, the discretionary power of
Member States is subject to some limitations and should respect some basic requirements.
II.2.1.

Measures to establish and effectively implement a system of strict
protection

(12) The Commission considers that the full and effective application of Articles 12 and 13
require, on the one hand, the establishment of a coherent legal framework, i.e. the adoption
of specific laws, regulations or administrative measures to effectively prohibit the activities
indicated in Articles 12(1) and 13(1), and, on the other hand, the application of concrete
measures to enforce these provisions on the ground for the protection of Annex IV species.
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See the judgment of 30 January 2002, Commission v Greece, Case C-103/00, ECR p.1147.

(13) The Court also adopted this approach in Cases C-103/00 (concerning the protection
of Caretta caretta in Zakynthos62), C-518/04 (concerning the protection of Vipera schweizeri
in Milos63), C-183/0564 (concerning the protection of several Annex IV species in Ireland), C383/09 (concerning the protection of Cricetus cricetus in France)65 and C-504/14
(concerning the protection of Caretta caretta in the Kyparissia area) 66. In particular, in Case
C-103/00, the Advocate General provided a detailed analysis of the significance and scope of
the concept of “system of strict protection”.
(14) This concept is fundamental for the application of Article 12. In the Caretta caretta
case, the Court declared (in case C-103/00) that Greece had failed to fulfil its obligations
under 12(1) of Directive 92/43/EEC, since it had failed to take “the requisite measures to
establish and implement an effective system of strict protection for the sea turtle Caretta
caretta on Zakynthos to avoid disturbing the species during its breeding period and to avoid
activities which may deteriorate or destroy its breeding sites.” Thus, full application of Article
12 requires the establishment and implementation of a system of strict protection which
effectively prohibits the activities indicated in Article 12(1).
(15) To summarise the above, an adequate system of strict protection for Annex IV
species consists in a set of coherent and coordinated measures of a preventive
nature.
(16) In the Cricetus cricetus case (C-383-09), the Court declared that the transposition of
provision under 12(1)d requires, besides the adoption of a comprehensive legislative
framework, the implementation of concrete and specific protection measures and the
adoption of prevention measures that are coherent and coordinated (see also Case
C-518/0467, and Case C-183/0568). Such a system of strict protection must therefore enable
the effective avoidance of deterioration or destruction of breeding sites or resting places of
the animal species listed in Annex IV(a) to the Habitats Directive (see Case C-103/0069).
This results directly from the term “system” and also takes account of the need to establish
a link between the adopted measures and the objectives of Article 12 and the Directive in
general. These measures must contribute to the aim of maintaining the species in the long
term or restoring its population in its habitat and must be effectively enforced.
(17) Moreover, this interpretation is borne out by recitals 3 70 and 1571 of the Directive,
which refer to the encouragement of human activities and to management measures with a
view to maintaining or restoring species at a favourable conservation status. Of course, the
recitals themselves do not have any binding legal effect and can never override the
substantive provisions of the Directive. The Court does not use the preamble to directly
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Judgment of 30 January 2002, Commission v Greece, Case C-103/00, ECR p.1147. See also the judgment of
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7 of Directive 79/409/EEC.
Judgment of 16 March 2006, Commission v Greece, Case C-518/04, ECR p.42.
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“Whereas the maintenance of such biodiversity may in certain cases require the maintenance, or indeed the
encouragement, of human activities.”
“Whereas a general system of protection is required for certain species of flora and fauna to complement
Directive 79/409/EEC; whereas provision should be made for management measures for certain species, if
their conservation status so warrants, including the prohibition of certain means of capture or killing, whilst
providing for the possibility of derogations on certain conditions”.

ground a judgment. However, the preamble is often used as an aid in interpreting the
substantive provisions of secondary legislation 72.
(18) The need for coherent and coordinated measures of a preventive nature in order to
implement the requirement for the strict protection of Annex IV species does not necessarily
imply the establishment of new structures or authorisation procedures at national level.
Regarding projects that may affect an Annex IV species, Member States can adapt
existing planning procedures to meet the requirements of Articles 12 and 13. This
means that assessment of the impact on species can be built into the appraisals that form
part of existing decision-making processes at various levels in a Member State, including
e.g. land-use planning decisions or environmental impact assessment procedure of plans
and projects. With regard to ongoing activities, all Member States will most likely employ
planning procedures, regulations or best practice codes, which could then be used as tools to
implement Articles 12 and 13 provisions.
Summary: The full and effective application of Articles 12 and 13 requires, on the one hand,
the establishment of a legal framework of coherent and coordinated measures and, on the
other, the application of concrete, coherent and coordinated measures to enforce these
provisions on the ground effectively.
II.2.2.

Measures to ensure favourable conservation status

(19) The interpretation of Articles 12 and 13 has to take into consideration the objective of
73
Directive 92/43/EEC set out in Article 2, which applies, without distinction, to all Annexes.
Consequently, strict protection measures adopted under Articles 12 and 13 should aim to
fulfil the main objective of the Directive by contributing to the maintenance or restoration, at
favourable conservation status, of Annex IV species of Community interest, while taking into
account economic, social and cultural requirements and regional and local characteristics.
(20) Furthermore, Articles 12 and 13 have to be interpreted in the light of Article 1(i),
which defines the favourable conservation status of a species. In addition, the measures
taken by the Member States should be appropriate with a view to attaining the objective of
maintaining or restoring the conservation status of a species. This implies that the measures
to be taken must be decided depending on the particular circumstances of each situation
and taking into account the specificity of each species. For instance, the characteristics of a
species, such as its conservation status, may justify more specific or intense protection
measures. In the Cricetus cricetus case (C-383-09), the Court declared that the measures
implemented “were not adequate to enable effective avoidance of deterioration or
destruction of the breeding sites or resting places of the European hamster”. The Court
considered that the biological results obtained were insufficient to safeguard the species in
France and that it was “vital that the measures in favour of the European hamster are
markedly and rapidly improved so as to obtain biological results in the short term which
show the recovery of the species”. This means that the system of strict protection has to be
adapted to the needs and the conservation status of the species.
Cetaceans protection in Spain
In Spain, there are 32 cetacean species, of which 4 are endangered and up to 13 are Data Deficient
(IUCN Red List). Acoustic pollution, coastal tourism, commercial observation of cetaceans, overfishing,
risk of bycatch and risk of collision due to nautical activities are just some of the threats that cetaceans
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suffer. For the achievement of a favourable conservation status of cetaceans, actions are needed in
order to reduce these threats.
In Spain, according to the legislation, all cetacean species are protected as species of community
interest that require strict protection (Annex IV of the Habitats Directive), and besides that, Harbour
Porpoise (Phocoena phocoena), and Bottlenose Dolphin (Tursiops truncatus) are species of community
interest for which it is necessary to designate special areas of conservation.
The Law for the marine environment protection (41/2010) sets the framework for the marine species
protection through the Marine Strategies, species protection plans and the regulation of any activity
that involves the management of species are included in the Annex V (Animal and vegetal species of
community interest that require strict protection) of the Law of Natural Heritage and Biodiversity
(42/2007).
The Royal Decree (1727/2007) establishing cetaceans protection measures from 2007, has as
objective to establish protection measures for cetaceans to contribute to guarantying their survival and
their favourable conservation status.
Approved in May 2017, the Killer whale conservation plan in the Gibraltar Strait and Gulf of Cadiz is
the first conservation plan for a marine species approved in Spain. The killer whale population status in
the Gibraltar Strait and the Gulf of Cadiz is described as ‘vulnerable’ in the Spanish Catalogue of
Threatened Species (CEEA). This plan has actions to reduce the threats to killer whales in the area,
with the aim of guaranteeing a favourable conservation status. The population size of the killer whales
here is thought to be 49 individuals (2016 census), grouped in 5 pods. They are genetically isolated
from the North-East Atlantic population.
The main threats are prey reduction, interaction with vessels and acoustic and chemical pollution. The
plan includes the following measures amongst others: the prohibition of marine seismic exploration in
certain zones, the regulation of whale watching, the maintenance of a non-transmittable red tuna
fishing quota with the aim of ensuring a positive relationship between fishing and killer whales, the
reduction of pollution in the area, and the monitoring of the population.
There are also focused projects such as the LIFE IP INTEMARES project implementing cetacean
conservation measures such as the analysis of marine traffic and cetacean distribution to reduce
mortality of cetaceans by collision. Furthermore, there are actions to control recreational activities that
involve approaching cetaceans, and measures to promote noise reduction in the sea.
More information in the Annex IV (case study No. 3).

Summary: Strict protection measures adopted under Articles 12 and 13 must contribute to
fulfilling the main objective of the Directive, namely maintaining or restoring a favourable
conservation status.
II.2.3.

Measures regarding the situations described in Articles 12 and 13

(21) The scope and type of measures taken to establish a system of strict protection are
circumscribed by the content of the prohibitions and other obligations in Articles 12 and 13
(see also chapter II.3). Consequently, the measures taken must relate to actions that
threaten the species (12(1)(a)-(c), 12(2), 12(4), 13(1) (a)-(b), 13(2)) or defined elements
of their habitats (Article 12(1)(d)). Articles 12 and 13 do not, in itself or in conjunction with
Article 2, oblige Member States to take proactive habitat management measures. What is
required are measures to effectively implement the prohibitions of Articles 12 and 13.
(22) It is obvious that different types of measures may be required to address each specific
species listed in Annex IV and each specific situation. In addition, as already stated in
chapter II.1, mere repetition of the wording of Articles 12 and 13 in national legislation may
not always satisfy the requirements of species protection. The transposition of Articles 12

and 13 into national legislation should guarantee its effective implementation. Based on the
particularities, specific problems and threats faced by species or groups of species, Member
States should adopt provisions specifically for their protection. It is the responsibility of
national authorities to define the measures necessary to implement the prohibitions of
Articles 12 and 13 and to ensure the strict protection of species. The nature of these
measures will depend on each national system.
(23) However, for some species and in some situations, the adoption and implementation of
purely prohibitive measures may not be sufficient, and may not guarantee effective
implementation of Articles 12 and 13. It is also evident from the wording of Articles 12 and
1(i), and from the objective of “maintaining” a favourable conservation status, that Member
States are bound by their obligations under Articles 12 and 13 even before any reduction in
numbers of the species has been confirmed or the risk of this protected species disappearing
has become a reality74. Even if a species has a favourable conservation status and is likely to
have this in the foreseeable future, Member States should take preventive measures to
protect the species by effectively prohibiting the activities indicated in Articles 12 and 13.
(24) This view was supported in Cases C-103/00, C-518/04, C-183/05 and C-383/09,
where the Court stressed the importance of the preventive character of the measures
taken75. The Court rejected the Greek Government’s argument that a decrease in the
number of nests needed to be proved in order to demonstrate the absence of strict
protection for Caretta caretta. According to the Court “the fact that it does not appear that
the number of nests of that species has decreased over the last 15 years does not, of itself,
call this finding into question”, i.e. the absence of a system of strict protection for Caretta
caretta. The Court has held that the transposition requires the Member States not only to
adopt a comprehensive legislative framework but also to implement practical and specific
protection measures in that regard and that the system of strict protection presupposes the
76
adoption of coherent and coordinated measures of a preventive nature .
(25) Such an approach is also founded on Article 174 of the EC Treaty, according to which
“Community policy on the environment shall aim at a high level of protection”, and is based
on the precautionary principle and on the principle that preventive action should be taken.
Preventive measures anticipate the threats and risks a species may face and are particularly
important in preventing deterioration or destruction of breeding sites or resting places of
Annex IV(a) species (Article 12(1)(d)). Preventive measures that at the same time ensure
effective implementation of the prohibitions in Article 12 “on the ground” could include for
example:
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information campaigns to raise awareness among a general or targeted public (e.g.
landowners, etc.) of the protection requirements for certain species;
action to have species protection considerations taken into account by relevant
economic sectors interfering with Annex IV species (e.g. agriculture, forestry) to
avoid the negative impacts of certain land-use practices. This could include training,
codes of conduct, guidance documents, or the adaptation of forestry or agricultural
plans and best practice or administrative procedures;
active prevention of likely disturbances (e.g. restricting access to bat caves during
sensitive periods to avoid disturbance or vandalism);

See in particular paragraph 43 of the Advocate General’s opinion and paragraph 31 of the Caretta caretta
judgment, as well as paragraph 21 of the Vipera schweizeri judgment.
This solution had already been applied in the Santoña case (judgment of 2 August 1993, Commission/Spain,
Case C-355/90, ECR, p.4221, paragraph 15).
Judgment of 15 March 2012, Commission v Cyprus, C-340/10, EU:C:2012:143, paragraphs 60 and 61





the identification of particularly damaging activities that need to be subject to specific
permits or local control;
inspections and visible ranger field work;
preparation of national conservation plans, which could set out in detail the measures
mentioned above and provide practical guidance to local/regional authorities, affected
interest groups, etc. in effectively implementing provisions for specific species.

EU Species Action Plans for selected species
In 2008 the Commission began to support the development of Species Action Plans for selected
species listed in the Habitats Directive. The plans are intended to be used as a tool for identifying and
prioritising measures to restore the populations of these species across their range within the EU. They
provide information about the status, ecology, threats and current conservation measures for each
species and list the key actions that are required to improve their conservation status in Europe. Each
Plan is the result of an extensive process of consultation with individual experts in Europe.
The plans are intended to assist Member States in the conservation of these species but they not
legally binding documents nor do they engage the Member States beyond their existing legal
commitments under this Directive.
Prepared Action Plans are available on:
http://ec.europa.eu/environment/nature/conservation/species/action_plans/index_en.htm.

(26) Consequently, for some species, preventive measures would also form part of the
“requisite measures” for the system of strict protection. They are not the same as proactive
biotope management measures such as restoration or habitat improvement.
Summary: Measures to be taken under Articles 12 and 13 are circumscribed by the content
of the prohibitions and other obligations in these Articles. However, as national legislation
should guarantee the effectiveness of Articles 12 and 13, the formal transposition of
prohibitions may not be sufficient and Member States should define the measures necessary
to implement the prohibitions of Articles 12 and 13 and ensure the strict protection of
species. In addition, for some species and in some situations, the adoption and
implementation of preventive measures may be required. Preventive measures anticipate
the threats and risks a species may face and are particularly important in preventing
deterioration or destruction of the breeding sites or resting places of Annex IV(a) species.
II.2.4.
Provisions of Article 12(1) (a)-(d) and 13(1) (a)-(b) in relation to
ongoing activities
(27) While the application of protection provisions can be clearly linked to development
permitting procedures, for e.g. construction projects and infrastructure, ongoing activities
such as agriculture and forestry77, for example, pose a more complex set of issues. The
majority of activities and practices in these sectors are not subject to prior approval or
consent and it would be disproportionate to impose a comprehensive set of controls along
these lines. It is also important to recognise the positive contribution that many traditional
farming and forestry practices make to the creation and maintenance of some of Europe’s
most valued habitats (e.g. semi-natural grasslands such as hay meadows or species-rich
Nardus grassland). The Directive does nevertheless apply to these sectors and Member
States do therefore have to meet their obligations to protect the species concerned. This
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As very widespread activities, agriculture and forestry are looked at in detail in this chapter. However, while the
level of statutory control over ongoing activities may vary, the principles set out in this chapter should be seen
as generally applying to other ongoing activities as well (e.g. fisheries, aquaculture, tourism, maintenance
activities, etc.)

does not necessarily mean that new structures or authorisation procedures should be
introduced at national level. All Member States will most likely have planning procedures,
regulations or best practice codes in place, and these tools could be adapted in order to
apply Articles 12 and 13 to ongoing activities. Independently of the option chosen to
apply Articles 12 and 13 to ongoing activities (creation of a new mechanism or
adaptation of existing mechanisms), Member States have to ensure that the strict
protection requirements are adequately met. As agriculture and forestry differ
significantly on this point, they are discussed separately.
Conservation of *Campanula serrata (a Carpathian endemic plant) through field inventory
and targeted agri-environmental measures in Slovakia
Campanula serrata is listed as priority species in Annex II and IV of the Habitats Directive. The species
is endemic to the Carpathian Mountains, and can be found in Poland, Slovakia, Ukraine and Romania.
It is a light-demanding species restricted to meadow and pasture communities of montane and
submontane vegetation belts. Declines have been noted in parts of its range due to the following
causes: abandonment of pastoral systems and overgrowth of the habitat by woody plants and
herbaceous species; afforestation; fertilisation and intensification; overgrazing; and recreational
activities.
One of the financial tools, which have a significant impact on the state of habitats in Slovakia, is the
agri-environmental programme under the Rural Development Programme for the use of the EU
Agriculture Rural Development Fund (EARDF). Through the programme, extensive forms of meadow
and grassland management are financially compensated for. In addition, the programme defines the
agricultural measures for seven grassland habitat complexes. The scheme for the conservation of
semi-natural and natural grasslands has been an integral part of the programme since the year 2003.
Farmers could apply to the scheme only if they managed grasslands (also outside Natura 2000 sites)
with natural species composition as certified by a special authority.
In most sites, the management is appropriate, in the form of mowing or non-intensive grazing. If
current conditions are maintained, the estimate for the population trend is stable. This plant grows
mainly in the following Habitats Directive listed habitats: 6230* Species-rich Nardus grasslands, on
silicious substrates in mountain areas and 6520 Mountain hay meadows.
From the total of 634 localities of Campanula serrata recorded under the National Grassland Inventory,
335 (7,101 ha) are supported by the agri-environmental scheme. This makes up more than 56% of
the area of species habitat. The majority of localities are outside of Natura 2000, financially supported
by the agri-environmental scheme. This way, management of the species and its habitat outside the
Natura2000 network is ensured.
Agri-environmental subsidies are linked to the strict prohibitions (e.g. cutting or destruction of plants
according to the Article 13), which protect Campanula serrata in its habitat. They cover several
management measures:
1.

Fertilisation – prohibition of the application of mineral fertilizers, use of organic ones is limited to
50 kg/ha each second year.

2.

Mowing – first mowing must be carried out before 30th July (but it can be changed with
agreement of the State Nature Conservancy). Mowing of target habitats is limited to twice a
year.

3.

Grazing – should prevent damage to the habitat with a grazing density of 1.9 livestock unit/ha
max. The period of grazing is limited from May to October.

4.

Restoration – of grassland habitats can be done only with typical species, use of commercial seed
mixtures is prohibited. Ploughing of grasslands is prohibited, mulching is allowed only twice
during the contracting period as a measure for removal of shrubs and trees.

More in the Annex IV (case study No. 2).

(28) As regards agriculture78, a number of Member States opt for preventive measures
to ensure Articles 12 and 13 compliance, in part by developing guidance and codes of
conduct. It is important to note that basic farming practice rules will include the protection
of features — such as hedges, ponds, etc. — which are most likely to be the habitat of the
species concerned. This approach is seen to be appropriate and effective in contributing to
the protection of these species, providing a high chance of success. The range of species
concerned is very wide, however, and in some cases Member States have thought it
appropriate to produce more detailed species-specific guidance. The Directive nevertheless
requires that such approaches and tools complement rather than replace formal legal
protection, i.e. if these tools (e.g. codes of conduct, best practices) are ignored, there must
be legal procedures in place in order to ensure an effective system of strict species
protection.
(29) In this context, it should be stressed that the occurrence of protected species in e.g.
agricultural land is often the result of traditional land-use and farming practices, usually of
an extensive nature. Where land-use practices are clearly supportive of the conservation
status of a species under consideration, it is obvious that the continuation of such practices
should be encouraged. Accidental disturbance or killing of individuals of the species
concerned by such practices need to be considered under the principle of proportionality, in
light of the overall interest of the activity for the population as a whole. In any case,
incidental capture or killing of protected animal species linked to such ongoing activities
need to be monitored and evaluated according to the Article 12(4).
The UK approach of integrating species protection in ongoing activities
In the UK, there are two “layers” for protecting species during ongoing activities: the first is legislative,
the second comprises a range of good practice guidance available to farmers, foresters, building
professionals, etc. By following good practice guidance, land managers should be able to continue their
normal activities and at the same time avoid the deterioration or destruction of the breeding sites /
resting places of Annex IV species. Maintaining or restoring optimum habitats for populations is seen
as more important than the unintentional loss or disturbance of individuals that might occur as result
of ongoing activities. By raising awareness of the possible presence of such species and by giving
advice on action that land managers can take, the chances of offences against species are minimised.
Government agencies in the UK consequently provide a range of practical guidance on protected
species aimed at informing property managers. This ranges from simple general guidance to
comprehensive conservation handbooks. It is disseminated via the internet or as leaflets to people
managing farms, forests or even buildings that host protected species.

(30) Applying Articles 12 and 13 to forestry is, in some respects, more complex in that it
is more likely that the trees to be harvested are themselves the habitat (breeding
site/resting place) of some of the species concerned. The specific characteristics of the
sector, i.e. the long production cycles and consequently the need for long-term planning add
to the special challenges of species conservation. In the search for sustainable forestmanagement practices, which are consistent with conservation requirements, a variety of
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With respect to the relationship between agriculture and environment protection, the 2003 reform of the
Common Agricultural Policy is significant in two key aspects. Firstly, it has broken the link between Community
subsidies and the productivity of farmland. The majority of farmers now receive a Single Farm Payment no
longer related to their productivity. The incentive for farmers to increase productivity is solely determined by
economic considerations set by market prices. Secondly, a condition for receiving Single Farm Payments and
any other support from the CAP is the compliance with a number of environmental standards established in
Community environment legislation (known as cross-compliance) and thus observance of a set of basic farming
practice rules. The last CAP reform 2013 introduced the Green direct payments: those account for 30% of EU
countries' direct payment budgets and are conditioned by mandatory environmentally-friendly practices,
including diversifying crops, maintaining permanent grassland and dedicating 5% of arable land to 'ecological
focus areas' (see https://ec.europa.eu/info/food-farming-fisheries/key-policies/common-agricultural-policy_en )

approaches have been developed in different Member States to address the issue. Existing
approaches vary from detailed forestry planning and prior approval of forest management
plans, or general codes of practice, to the pre-notification (see Finnish example below) of
felling proposals to permit environmental authorities to intervene where known populations
of protected species may be involved. As in the case of agricultural practices, these
preventive approaches can ensure the protection of the species concerned, provided that
they are communicated effectively and are implemented with good will and sufficient
resources. A particular economic incentive to follow such approaches is in fact provided by
the growing prevalence of forest certification schemes, which require compliance with
environmental protection requirements including biodiversity and species protection (the
approaches may of course need to be adapted to conform to the protection requirements of
Annex IV species). However, such approaches do not provide an absolute guarantee, except
where full prior approval of forest management plans is required, and must (as indicated
above) be supported by a legal protection regime as required by the Directive.
Species protection in ongoing forestry management in France
In France, ongoing forestry practices are regulated in both public and private forests. A law adopted in
2001 provides that the management of forests must be sustainable and must guarantee the
preservation of biodiversity. The implementation of this law is supported by different types of
management plans and codes of good practice depending on whether a forest is private or public and
depending on its size. These documents are approved by the administrative authorities and take full
account of protected habitats and species. However, these documents do not stand alone: they are
accompanied by awareness-raising, information and training of forest owners and managers so that
they can make an active contribution to the implementation of Article 12. Coherent cooperation
between the different levels (national, regional, local) is also ensured by planning, information and
guidance instruments.
The French forestry plans (mainly for public forests) go beyond the protection of current species
occurrences and habitats: they also target the long-term viability of species populations, taking into
account their conservation needs over time as well as space. Two examples illustrate this:
Certain bat species need large areas of forest to survive in the long term. A bat-sensitive forest
management therefore needs to provide — over a longer-term perspective — the structures needed
and other requirements for a sufficiently large habitat, while at the same time allowing for the use and
renewal of the forest. Consequently, local, mostly unavoidable deterioration or destruction of bat
habitats during the exploitation of single parcels of forests will — due to the overall planning, codes of
good practice and safeguards applying on a broader scale to the woodland as a whole — not have any
influence on the conservation status of the species in the woodland as such. This situation was
confirmed in a special study carried out in the “Rambouillet” forest near Paris.
Another example is the wood-boring beetle Rosalia alpina, which inhabits mature broadleaf trees in
mountainous forests. During its larval development, it is virtually impossible to detect the presence of
the insect in a tree. It is therefore more or less unavoidable that breeding sites and resting places of
the beetle will be destroyed during forest exploitation. The management of this species, as laid down
in the management plan, therefore targets the long-term preservation of a network of islands with
trees likely to be used by the beetle in order to guarantee the conservation status of the species.

Bats protection in Castile and Leon
Bats are nocturnal flying mammals and European species are mainly insectivorous. Their eating habits
make them very important allies for the control of insects. Bats are species very sensitive to changes
in their environment. Their gregarious habits, the dependence on places of refuge and their low
reproduction rate, mean that their populations are seriously affected by human activities.

In the region of Castile and Leon there are 24 species of bats (all protected by law), 7 of them linked
to forests of which two are strictly forest-dependent. Barbastrella barbastellus and Myotis bechsteinii,
the first is commonly called forest bat and the second can only live in forests with old trees. In all
cases, bats tend to choose beech oaks and black ash in preference to conifers, which produce resins
and aromatic substances and are less suitable for bats to take refuge in (they lack cracks and
cavities). These habits make them vulnerable to the way forestry operations are carried out.
The regional government developed a Life project for the protection of these species during the years
1997 to 2000 (LIFE96 NAT / E / 003081) whose main results were an inventory and mapping of the
distribution of bats in the region, the successful installation, of 5000 artificial shelters for forest bats
and the integration of bat conservation in other socio-economic activities.
The regional government developed a manual for the conservation of Chiroptera (2003) and a little
later published another manual (2006) with criteria for forest management compatible with the
conservation of birds and bats associated with forests. This manual was completed with another
methodological guide for forest planning in Natura 2000 areas in 2011.
Finally, in 2015, an order was approved (ORDER FYM / 775/2015, of September 15) in which the
conservation plans for all the species and spaces of the Natura 2000 network are approved, including
individualized plans for each species of bat.
The compatible management manual includes the following measures:
1.

In the forest areas used as refuge by the species of forest bats, a minimum protection
environment of 15 ha will be left in which the group of trees selected by the bats will be included
and protected.

2.

In areas where there is evidence of the presence of these species, those trees that are
potentially favourable to constitute Chiroptera shelters must be surveyed, marked and
preserved.

3.

The presence of forest bat specimens must be verified before marking operations,.

4.

The mosaic of forest and associated habitats will be maintained at the landscape scale,
considering that predominantly broadleaved forests most suitable for the conservation of
Chiroptera, as well as the groups of mature trees of 10-15 ha.

These measures, officially incorporated into forest management, may provide an efficient tool to
preserve and increase populations of forest bats.
More in the Annex IV (case study No. 12).

(31) The conclusion that can be drawn is that ongoing activities should best be guided so
as to avoid conflicts with the species protection provisions in the first place. Tools such as
planning instruments, systems of prior consent, codes of conduct and concrete information
or guidance are options here. Such measures should:
a) form part of the “requisite measures” needed under Articles 12 and 13 to “establish
and implement an effective system of strict protection”,
b) incorporate the strict protection requirements,
c) offer flexibility, i.e. while recognising that absolute protection for all individuals of a
species cannot be guaranteed, ensure that any harmful action takes full account of
the conservation needs of the species/population concerned,
d) have the advantage that they potentially protect the person engaging in an activity
(i.e. from prosecution) as long as the person adheres to these measures.
e) be accompanied by a legal framework for strict protection which ensures adequate
enforcement by the regulatory authorities in the case of non-compliance (legal
certainty aspects are met)

f) help define appropriate levels of surveillance (required under Article 11 of the
Directive) and determine how these should be funded,
g) be in line with Article 2(3) by taking account of economic, social and cultural
requirements.
(32) A lot of Member States have used voluntary measures, such as agro/forestry
environmental measures under rural development regulation, to support the implementation
of Articles 12 and 13. Such measures have the potential to successfully combine the
preventive approach with (voluntary) proactive habitat management (see also a case study
No. 2 on Slovakian agri-environmental programme or No. 11 showing also examples of LIFE
projects from Spain oriented on bear protection in the Annex IV).
Summary: For ongoing activities, such as agriculture or forestry, the challenge is to apply
the species protection provisions of Articles 12 and 13 using appropriate means in order to
avoid conflicts in first place. The use of tools such as planning instruments, codes of conduct
and concrete information/guidance are options here and potentially can satisfy the specific
conservation needs while taking into account economic, social and cultural requirements.
However, these tools need to be accompanied by a legal framework for strict protection
which ensures adequate enforcement by the regulatory authorities in cases of noncompliance. Accidental disturbance or killing of individuals of the species concerned by
ongoing activities need to be considered under the principle of proportionality and evaluated
to fulfil the requirements of Art 12(4).
II.3.

The specific protection provisions under Article 12

II.3.1.

Deliberate capture or killing of specimens of Annex IV(a) species

(33) Article 12(1)(a) prohibits all forms of deliberate capture or killing 79 of specimens of
these species in the wild. In accordance with Article 12(3), this prohibition applies to all
stages of life of the animals. According to Article 1(m), “specimen means any animal or
plant, whether alive or dead, of the species listed in Annex IV and Annex V, any part or
derivative thereof, as well as any other goods which appear, from an accompanying
document, the packaging or a mark or label, or from any other circumstances, to be parts or
derivatives of animals or plants of those species.”
(34) This prohibition is important as it is linked with the population of a species (its size,
dynamics, etc.), which constitutes one of the criteria under Article 1(i) for assessing the
conservation status of a species. Killing or capture may lead to an immediate, direct
(quantitative) decline in a population, or could have other more indirect (qualitative)
negative effects. The prohibition covers deliberate capture or killing, not incidental capture
or killing, which falls under Article 12(4).
(35) In Case C-103/00, the Court referred to the element of “intent”, observing that: “the
use of mopeds on the breeding beaches was prohibited and notices indicating the presence
of turtle nests on the beaches had been erected. As regards the sea area around Gerakas
and Dafni, it had been classified as an absolute protection area and special notices had been
erected there.” Despite the information available to the public on the need to protect these
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In its judgment of 18 May 2006 (Commission v Spain, case C-221/04, ECR p.4515, paragraph 69) the Court
clarified that it is clear from a reading of the different language versions that "deliberate" refers to both the
capture and killing of protected animal species.

areas, the persons on the beach committed the infringements 80. This constituted a failure of
enforcement. Thus, the Court “seems to interpret the term ‘deliberate’ in the sense of
conscious acceptance of consequences”81.
(36) In Case C-221/0482, the reasoning of the Court was more specific. In that case, the
Commission brought an action before the Court because, due to the authorisation by the
authorities in Castilla y León of snares in several private hunting areas, Spain had failed to
comply with Article 12(1)(a) as regards the protection of the otter (Lutra lutra). The Court
recalled the findings of the Caretta caretta case and stated that "for the condition as to
‘deliberate’ action in Article 12(1)(a) of the directive to be met, it must be proven
that the author of the act intended the capture or killing of a specimen belonging
to a protected animal species or, at the very least, accepted the possibility of such
capture or killing"83. This is used as a "requisite criterion" by the Court, which in the
present case found that the contested permit related to fox hunting and accordingly was not
in itself intended to allow the capture of otters. In addition, the Court stressed that the
presence of otters in the area concerned had not been formally proven, so that it had also
not been established that the Spanish authorities knew that they risked endangering otters
by issuing the contested permit for fox hunting. Thus, the Court concluded that the requisite
criteria for determining that the capture or killing of a specimen belonging to a protected
animal species was deliberate had not been met84. Also in Case 340/10, the Court declared
that the Republic of Cyprus has failed to fulfil its obligations under Article 12(1) by tolerating
activities which seriously compromise the ecological characteristics of Paralimni Lake and by
not having taken the protective measures necessary to maintain the population of Natrix
natrix cypriaca (Cypriot grass snake) and by not having taken the requisite measures to
establish and apply a system of strict protection for that species.
(37) On the basis of the approach taken by the Court in cases C-103/00 and C-221/04,
the following definition could be proposed: “Deliberate” actions are to be understood as
actions by a person who knows, in light of the relevant legislation that applies to
the species involved, and the general information delivered to the public, that his
action will most likely lead to an offence against a species, but intends this offence
or, if not, consciously accepts the foreseeable results of his action. In other words,
not only a person who fully intends to capture or kill a specimen of an animal commits an
offence: an offence is also committed by a person who might not intend to capture or kill a
specimen but is sufficiently informed and aware of the consequences his action will most
likely have and nevertheless performs the action, leading to the capturing or killing of
specimens (e.g. as an unwanted but accepted side-effect), with reckless disregard of the
known prohibitions (conditional intent). It goes without saying that negligence is not
included in the meaning of “deliberate”.
(38) Therefore, it would seem appropriate to alert the public, or other more limited
categories of people (e.g. certain categories of land users) who are likely to interfere with a
species in Annex IV(a), to the prohibitions that apply to listed species using appropriate
means. The public relations work of the Scottish Natural Heritage in relation to bats is an
example of this (see http://www.snh.org.uk, publications on bats). The beach notices in the
Caretta caretta case constitute another.
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In Case C-103/00, the Court emphasised the fact that both the driving of mopeds and the presence of small
craft were not isolated occurrences. In practical terms, it seems that, in the case of Caretta caretta, the
repeated character of the violations was decisive in proving the existence of deliberate disturbance.
See paragraph 118 of the Advocate General’s Opinion in Case C-6/04.
Judgment of the Court of 18 May 2006, Commission v Spain, Case C-221/04, ECR p.4515.
See paragraph 71 of the judgment.
See paragraphs 72-74 of the judgment.

(39) The case study No. 15 in the Annex IV shows that the involvement of the fishing
sector, a key stakeholder in the conservation of the Mediterranean monk seal, has been
recognised as a key parameter for the relative recovery of recent years in Greece.
Monitoring has confirmed that though deliberate killings remain a significant cause of death
for the Mediterranean monk seal, the number of such incidents has been drastically reduced.
II.3.1. a)

Establishing measures to prevent deliberate capture and killing.

(40) Clear, effective and well-monitored measures to prevent deliberate killing or capture
of species protected under Annex IV can be a good tool for implementing Art. 12. Such
preventive measures could be established, both for existing ongoing activities as well as to
new activities to be authorised. They might be especially useful for ongoing activities, such
as forestry, fisheries or agriculture, as well as for new authorisations to be granted in these
or other sectors.
(41) To this aim, the relevant authorities could develop technical specifications, for
example, as regards the timing for certain activities, as well as recommendations on how a
certain activity should be developed in order to avoid or reduce to a minimum extent
potential capture or killing of protected species. These measures could be specified, for
example, in the specific permits granted for a new activity, when such a permit is required,
or in specific agreements or sectorial guidance or rules or codes of conduct for ongoing
activities.
(42) For example, certain fishing activities can cause undesired captures or killing of
certain Annex IV protected species like sea turtles. However, following an appropriate
assessment and based on the best available scientific knowledge and technologies,
mitigation measures could be defined, in certain cases, allowing reducing species causalities
to a minimum that ensures that the overall conservation status of the species concerned are
not negatively affected. The occasional injuring or killing of some specimens of strictly
protected species that would occur in spite of the mitigation measures should be considered
as incidental and non-deliberate, as long as it is unavoidable and has no conservation impact
on the protected species. Under these conditions, the licences granted should not be seen as
breaching Article 12 or requiring derogation under Article 16 of the Habitats Directive.
(43) However, in any case, a sine qua non condition for ensuring compliance with the
Directive is the systematic monitoring of the level of incidental capture and killing (see
chapter II.3.6), in order to monitor and assess the effectiveness of the implemented
preventive measures and reinforce them in case such monitoring reveals an impact on the
populations of the strictly protected species concerned.
Summary: Article 12(1)(a) prohibits all forms of deliberate capture or killing of specimens of
Annex IV(a) species in the wild. The term “deliberate” has to be interpreted as going beyond
“direct intention”. A person who is reasonably expected to know that his action will most
likely lead to an offence against a species, but intends the offence or, if not, at least accepts
the results of his action, commits an offence. Good information and guidance by the
competent authorities seem an appropriate way of implementing these provisions.
II.3.2. Deliberate disturbance of Annex IV(a) species, particularly during periods
of breeding, rearing, hibernation and migration
(44) Article 12(1)(b) prohibits the deliberate disturbance of Annex IV species especially
during periods of breeding, rearing, hibernation and migration, where the species are more

vulnerable85. Under Article 12(3), moreover, this prohibition applies to all stages of life of
the animal species concerned.
II.3.2.a) Disturbance
(45) Neither Article 12 nor Article 1 of Directive 92/43/EEC contains a definition of the
term “disturbance”. Article 6 guidelines 86 contain some useful information on the term in
relation to habitats.
(46) Disturbance (e.g. by noise, source of light) does not necessarily directly affect the
physical integrity of a species but can nevertheless have an indirect negative effect on the
species (e.g. by forcing them to use lots of energy to flee; bats, for example, when
disturbed during hibernation, heat up as a consequence and take flight, so are less likely to
survive the winter due to high loss of energy resources). The intensity, duration and
frequency of repetition of disturbances are important parameters when assessing their
impact on a species. Different species will have different sensitivities or reactions to the
same type of disturbance, which has to be taken into account in any meaningful protection
system. Factors causing disturbance for one species might not create disturbance for
another. Also, the sensitivity of a single species might be different depending on the season
or on certain periods in its life cycle (e.g. breeding period). Article 12(1)(b) takes into
account this possibility by stressing that disturbances should be prohibited particularly
during the sensitive periods of breeding, rearing, hibernation and migration. Again, a
species-by-species approach is needed to determine in detail the meaning of “disturbance”.
The example of initial efforts to address underwater anthropogenic noise in the Southern
and Eastern Europe are described in the Annex IV (case study No. 8).
(47) Article 12(1)(b) prohibits “deliberate disturbance” (see chapter II.3.1) and therefore
does not concern accidental disturbance. However, if those responsible have recognised a
likelihood of disturbance occurring if certain activities are continued, this may be construed
as “deliberate” (see case C-504/14, regarding possible disturbance of the Caretta caretta
sea turtle during the breeding period). On the other hand, Article 12(1)(b) is not restricted
to “significant” disturbances, as it is the case under Article 6(2) of the Directive. However, in
accordance with the principle of proportionality, it seems reasonable to consider that a
disturbance in the sense of Article 12(1)(b) occurs only when it can potentially affect the
conservation status of the population concerned.
(48) In order to assess a disturbance, consideration must be given to its effect on the
conservation status of the species at population level in biogeographic region within a
Member State (see also chapter III.2.3.a on “Scale of assessment”). For instance, any
disturbing activity that affects the survival chances, the breeding success or the reproductive
ability of a protected species or leads to a reduction in the occupied area should be regarded
as a “disturbance” in terms of Article 12. On the other hand, sporadic disturbances without
any likely negative impact on the species, such as for example scaring away a wolf from
entering a sheep enclosure in order to prevent damage, should not be considered as
disturbance under Article 12. Once again, it has to be stressed that the case-by-case
approach means that the competent authorities will have to reflect carefully on the level of
disturbance to be considered harmful, taking into account the specific characteristics of the
species concerned and the situation, as explained above.
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In Case C-75/01 (judgment of 13 February 2003, Commission v Luxembourg, Case C-75/01, ECR p.1585,
paragraphs 53-54), the Court declared that Luxembourg had failed to ensure the full and complete
transposition of Article 12(1)(b), since deliberate disturbance of species was not prohibited during the period of
migration.
“Managing Natura 2000 sites - the provisions of Article 6 of the Habitats Directive 92/43/EEC”; see, in
particular, points 3.4, 3.5 and 3.6.2.

(49) On the question of deliberate disturbance of a species during the breeding period,
concerning Caretta caretta in Zakynthos, the Court in Case C-103/00 analysed, on a caseby-case basis, the various activities on the breeding beaches with a view to establishing the
causal link between these activities and the disturbance of the species. It found, first of all,
that driving mopeds on a breeding beach of Caretta caretta was likely to disturb this species,
mainly because of the noise nuisance, particularly during the egg-laying, incubation and
hatching period and when the young turtles were making their way out to sea. Lastly,
according to the judges, it was clear that the presence of small craft close to the breeding
beaches constituted a threat to their lives and well-being. In the Commission's view, the
protection of the loggerhead turtle was inadequate, and therefore another case (C-504/14)
was opened.
Disturbance of the loggerhead turtle (Caretta caretta) in the Kyparissia area
The loggerhead turtle (Caretta caretta) is an endangered species according to the Habitats Directive,
in need of strict protection (annexes II and IV). The Mediterranean Sea is a nursery for juveniles, as
well as a common place for adults in the spring and summer months. Greece is the most popular
nesting site along the Mediterranean, with more than 3,000 nests per year. Zakynthos hosts the
largest Mediterranean nesting, with the second one being in Kyparissia Bay (an average of 529 nests
annually). It houses a well-preserved dune system and a coastal forest, but it is unfortunately
threatened by uncontrolled development. This area has been included in the European Natura 2000
network under the site name Dunes of Kyparissia (GR2550005).
Two Court cases (C-103/00 and C-504/14) have dealt with the application of Article 12(1)(b) and (d)
of Directive 92/43 to establish and implement an effective system of strict protection for the
loggerhead turtle. By not implementing appropriate measures to avoid any disturbance of the species
during its breeding period as well as the deterioration or destruction of its breeding sites, the Court
concluded that Greece failed to fulfil its obligations under the provisions of the Habitats Directive.
In the absence of an integrated and coherent national legislative framework, including non-existence of
approved management plan, the strict protection of the loggerhead turtle and its breeding sites cannot
be ensured. A system of protection cannot be established by a piecemeal set of isolated measures
which concern environmental protection in general but are not designed to prevent, by specific means,
all deliberate disturbance of the species concerned during the period of breeding and all activity likely
to cause deterioration or destruction of its breeding sites.
On 24th May 2016 the Ministry of Environment issued a new ministerial decision that prohibited any
type of construction activity in the area for the next two years.
Sources: https://rm.coe.int/threats-to-marine-turtles-in-thines-kiparissias-greece-complainantrep/168073e91b
Judgment of the European Court of Justice (C-504/14):
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-504/14

Summary: Disturbance within the meaning of Article 12(1)(b) does not apply to individuals
but to the whole species (i.e. its population). Disturbance is detrimental for a protected
species e.g. by reducing survival chances, breeding success or reproductive ability. A
species-by-species approach needs to be taken as different species will react differently to
potentially disturbing activities.
II.3.2.b)

Periods of breeding, rearing, hibernation and migration

(50) The periods of breeding, rearing, hibernation and migration are considered as
especially sensitive periods in relation to disturbance. There is, however, no definition of

these terms in the Habitats Directive. Nevertheless, similar terms (e.g. “period of
reproduction”, “return to the breeding areas” 87) are used in the Birds Directive, where they
are defined in the context of birds. As Annex IV(a) includes a much wider range of species,
which are very different ecologically, biologically and behaviourally, it is necessary to use,
once more, a “species-by-species” approach when defining periods of breeding, rearing,
hibernation and migration (where those periods apply at all).
(51)

Period of breeding and rearing:

This period may include (where applicable) the period of courtship, mating, nest construction
or selection of egg-laying or parturition88 site, parturition or egg laying, or production of
offspring where reproduction is asexual, egg development and egg hatching, and rearing of
young.
(52)

Period of hibernation:

Hibernation is a period of time when an animal becomes inactive and remains in a state of
sleep, a torpid or resting state, usually during winter. Usually such a state is accompanied
by a lowered body temperature and slowed heartbeat and breathing. Hibernation allows an
animal to survive harsh conditions by using less energy than if it were active (for example
some bats, rodents, amphibians or reptiles)
(53)

Period of migration:

Migration is the periodic movement of animals from one area to another as a natural part of
their life cycle, usually in response to seasonal changes or changes in the food supply.
Summary: The periods of breeding, rearing, hibernation and migration are considered as
especially sensitive periods in relation to disturbance. These periods can be defined only
using a species-by-species approach, due to ecological, biological and behavioural
differences between species.
II.3.3.

Deliberate destruction or taking of eggs from the wild

(54) Under Article 12(1)(c), deliberate destruction or taking of eggs from the wild is
proscribed. As it protects the eggs of species, this provision protects the species population
and its viability in the long-term.
II.3.4.

Deterioration or destruction of breeding sites or resting places

(55) Article 12(1)(d) is a stand-alone provision. Contrary to the other prohibitions of
Article 12, it does not concern directly the species but protects important parts of their
habitats, as it prohibits deterioration or destruction of breeding sites or resting places. In
addition, while points (a), (b) and (c) of Article 12(1) use the term “deliberate”, this is not
the case as far as point (d) is concerned. This prohibition presents a number of issues that
need further clarification.
II.3.4.a)

87

88

Consequences of the word “deliberate” not being included in Article
12(1)(d)

‘Guidance document on hunting under Council Directive 79/409/EEC on the conservation of wild birds’
(http://ec.europa.eu/environment/nature/conservation/wildbirds/hunting/guide_en.htm).
Parturition – act of giving birth.

(56) Under points (a), (b) and (c) of Article 12(1) only deliberate acts are prohibited and
have to be avoided, whereas under point (d) a deliberate act is not required as a necessary
precondition89. Article 12(1)(d) requires all acts resulting in deterioration or destruction of
breeding sites or resting places to be prohibited irrespective of whether they are deliberate
or not90. Apparently, the Community legislator has focused on the two important areas of
breeding sites and resting places and decided that stricter measures are needed. The Court
confirmed that "by not limiting the prohibition laid down in Article 12(1)(d) of the Directive
to deliberate acts, which it has done in respect of acts referred to in Article 12(1)(a) to (c),
the Community legislature has demonstrated its intention to give breeding sites or resting
places increased protection against acts causing their deterioration or destruction. Given the
importance of the objectives of protecting biodiversity which the Directive aims to achieve, it
is by no means disproportionate that the prohibition laid down in Article 12(1)(d) is not
limited to deliberate acts"91.
(57) In criminal law, a distinction is made between intentional/deliberate and unintentional
acts. “Deliberate” also covers situations where the result is not directly intended but the
person ought to have taken into account the consequences that could follow from his action.
This clearly indicates that, when leaving out the word “deliberate” from subparagraph (d),
the intention was to include non-deliberate acts leading to deterioration or destruction in the
provision as well. This introduces a special quality to this provision: all deterioration or
destruction of breeding sites or resting places is to be effectively prohibited, i.e. avoided.
(58) However, this does not mean that proactive habitat management measures are
required under Article 12(1)(d) of the Directive (e.g. to actively manage a meadow for
butterflies). Nonetheless, in order to protect breeding sites or resting places from
deterioration, a simple prohibition in a legal text is not sufficient and must be supported by
an adequate enforcement mechanism, including preventive measures. The lack of the word
‘deliberate’ underlines the importance of preventive action. Under a strict protection system,
Member States should anticipate the threats sites may face from human action and take
measures to ensure that those likely to commit an offence (intentionally or not) are aware of
the prohibition in force and act accordingly.
(59) However, the deterioration of natural habitats may take place naturally (including
through natural succession after cessation of a certain land use like agriculture) or be
caused by unforeseeable events, so that the habitat is no longer a suitable breeding site or
resting place for certain species. In this case, where no act has been committed to provoke
deterioration/destruction of breeding sites or resting places but, where this has arisen
through natural causes, Article 12(1)(d) cannot be applied92.
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It is worth mentioning that this point constitutes one of the differences between Directive 92/43/EEC and the
Bern Convention. While this specific part of Article 12 lacks the word “deliberate”, the term appears in the
comparable wording of Article 6 of the Bern Convention.
In its judgment of 20 October 2005 (Commission v UK, Case C-6/04, ECR p.9017, paragraph 79), the Court
observed that “by prohibiting only the deliberate damaging or destruction of breeding sites or resting places of
the species concerned, the legislation applicable in Gibraltar does not satisfy the requirements of Article
12(1)(d)”. The Court followed the same approach in its judgement of 11 January 2007 (Commission v Ireland,
Case C-183/05, not yet published in the ECR, paragraph 47): "by providing that acts which unintentionally
interfere with or destroy breeding sites or resting places of wild species do not constitute an offence, section
23(7)(b) of the Wildlife Act does not satisfy the requirements of Article 12(1)(d) of Directive 92/43, which
prohibits such acts, whether they are intentional or not".
See the judgment of 10 January 2006, Commission v Germany, Case C-98/03, ECR p.53, paragraph 55.
The appropriate instrument for dealing with deterioration due to natural causes or unforeseeable events is
Article 6(2) of the Habitats Directive. In its judgment of 20 October 2005 (Commission v UK, Case C-6/04, ECR
p.9017, paragraph 34), the Court stated that “in implementing Article 6(2) of the Habitats Directive, it may be
necessary to adopt both measures intended to avoid external man-caused impairment and disturbance and

(60) It should be stressed that, in the Caretta caretta case93, the Court declared that the
presence of buildings on a beach used by the species for breeding was liable to lead to the
deterioration or destruction of the breeding site within the meaning of Article 12(1)(d) of the
Directive94. Significantly, the Court did not use the Commission’s wording, which referred to
“illegal” buildings. The mere fact that buildings had been built there and were liable to cause
deterioration and destruction was the overriding argument for the Court. Therefore, the
construction of buildings on a beach classified as “an absolute protection area” and where
“special notices had been erected” is sufficient to constitute an infringement of Article
12(1)(d).
(61) Even the widespread presence of the protected species cannot justify deliberate killing
or disturbance or the deterioration or destruction of breeding sites. See the Case C-441/17
(concerning the protection of saproxylic beetles in Poland, Białowieża Forest) 95.
Failing to guarantee the strict protection of certain saproxylic beetles
The Puszcza Białowieska Natura 2000 site (PLC 200004 Białowieża Forest), which includes the
Bialowieża National Park and forests of three forest districts: Białowieża, Browsk and Hajnówka was
designated in 2008. It is one of the best-preserved natural deciduous forests in Europe, characterized
by large quantities of old trees and dead wood. It is a unique biodiversity hotspot and extremely
important source of scientific knowledge, particularly for ecological processes.
Because of the constant outbreak of spruce bark beetle (caused, among others, by changing climate
conditions), in 2016 the Polish Minister for the Environment approved an amendment of the 2012
Forest Management Plan and authorized almost a tripling of harvesting of timber for the period from
2012 to 2021 in the Białowieża Forest District alone, as well as the carrying out of active forest
management operations, such as sanitary pruning/felling, reforestation and regeneration, in areas
where any intervention was previously precluded. Then, in 2017, the Director General of the State
Forest Office adopted, for the three forest districts of Białowieża, Browsk, and Hajnówka, a decision
concerning the removal of trees colonized by the spruce bark beetle and the harvesting of trees
constituting a threat to public safety and posing a fire risk in all age classes of forest stands in the
forest districts. Work thus began on the removal of dry trees and trees colonised by spruce bark beetle
from those three forest districts in an area of approximately 34,000 hectares, while the Puszcza
Białowieska Natura 2000 site extends to 63,147 hectares. The European Commission, which took the
view that the Polish authorities had failed to ascertain that those forest management measures would
not adversely affect the integrity of the Puszcza Białowieska Natura 2000 site, brought, on 20 July
2017, an action before the Court of Justice for a declaration that Poland had failed to fulfil its
obligations under the Habitats and Birds Directives.
In its ruling of 17 April 2018, the Court of Justice of the European Union found that the Government of
Poland failed to fulfil its obligations to protect Białowieża Forest. First, the Court declared that
‘appropriate assessment’, according to the EU’s Habitats Directive, was not carried out properly. The
Court further highlighted that there is scientific controversy regarding the most appropriate measures
to stop the spread of spruce bark beetle. Consequently, the Polish authorities should not have
increased logging, since there was no scientific certainty that the active forest management operations
would not have lasting adverse effects on the integrity of Białowieża Forest and on the protected
species (among others saproxylic beetles).
All species of saproxylic beetles covered by that strict protection need, during their life cycle, dead or
dying trees, whether standing or on the ground. Various scientific studies confirm that dead spruces
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measures to prevent natural developments that may cause the conservation status of species and habitats in
SACs to deteriorate.”
Judgment of 30 January 2002, Commission v Greece, Case C-103/00, ECR p.1147
According to paragraph 38 of the judgment, “there is no doubt that the presence of buildings on a breeding
beach such as the one at Dafni is liable to lead to the deterioration or destruction of the breeding site within
the meaning of Article 12(1)(d) of the Directive”.
Judgment of 17 April 2018, Commission v Poland, Case C-441/17, ECLI:EU:C:2018:255

constitute an important habitat of Cucujus cinnaberinus and are of paramount importance in its life
cycle. Since those species live in the stumps and under the bark of trees without being visible, it is
impossible to adopt effective mitigation measures, such as selective felling.
The Court also clarified that the prohibitions in Article 12 of the Habitats Directive apply, irrespective of
the number of specimens of the species covered by the strict conservation. In other words, the fact
that a species may have a strong presence within a given location and that its survival in the area is
not threatened does not wave the obligations of strict species protection.
Source: Judgment of the European Court of Justice (C-441/17)

Summary: The word “deliberate” covers not only situations where a certain result is directly
intended but also situations where the person committing an offence knows the
consequences of his action but accepts them, even if not directly intended. The fact that the
word “deliberate” is not used in Article 12(1)(d) underlines the importance of preventive
action by Member States to avoid all likely deterioration or destruction caused by humans.
Cases of deterioration or destruction resulting from natural causes (i.e. not directly the
consequence of human activities, e.g. natural disasters) or caused by unforeseeable events,
do not fall within the scope of Article 12(1)(d).
II.3.4.b)

Identification of “breeding sites and resting places”

(62) Although Article 12(1)(d) explicitly refers to the protection of “breeding sites” and
“resting places” of species listed in Annex IV(a), neither Article 12(1)(d) nor Article 1 of the
Directive provide any specific definitions.
(63) In the light of the objectives of the Directive, however, breeding sites and resting
places may be considered to require strict protection because they are crucial to the life
cycle of animals and are very important parts of a species’ entire habitat 96, needed to ensure
its survival. Their protection is directly connected with the conservation status of a species.
The provision in Article 12(1)(d) should therefore be understood as aiming to safeguard
the ecological functionality of breeding sites and resting places. Thus, Article 12(1)(d)
ensures that such sites and places are not damaged or destroyed by human activities so that
they can continue to provide all that is required for a specific animal to rest or to breed
successfully. In the case C-383/09 the Court interpreted “breeding sites” not only as
burrows in which hamsters breed, but rather as wider habitats which make reproduction
successful, including also feeding grounds around the burrows. Not only direct destruction of
burrows, but also the processes of urbanization and changes of the crops structure in wider
areas were judged as failing to fulfil obligations under Article 12(1)(d) 97.
Common Hamster (Cricetus cricetus) conservation efforts in France
The common hamster (Cricetus cricetus), a species listed in Annex IV(a) of the Habitats Directive, has
declined in almost all of its European range, with significant population declines and fragmentation in
western and central Europe. This has been attributed to a combination of persecution (until the 1970s)
and agricultural intensification, specifically the loss of perennial crops and small uncultivated patches
of land, the introduction of autumn-sown cereals, and the increased use of pesticides.
In Case C-383/09, the Court declared that, by failing to establish a programme of measures to ensure
strict protection of the European hamster, the French Republic had failed to fulfil its obligations under
Article 12(1)(d) of the Habitats Directive. In its ruling, the Court noted the substantial decrease
96
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Article 1(f) defines the “habitat of a species” only as “an environment defined by specific abiotic and biotic
factors, in which the species lives at any stage of its biological cycle”.
Judgment of 9 June 2011, Commission v France, Case C-383/09, ECLI:EU:C:2011:369.

experienced in the number of burrows of the European hamster in the main areas of observation, from
more than 1160 to less than 180 between 2001 and 2007. It also noted that the development of maize
crops to the detriment of crop diversity had been harmful to the European hamster and had
constituted one of the significant factors behind the decline in the population of the species.
Source: O’Brien, J. (2015) Saving the common hamster (Cricetus cricetus) from extinction in Alsace
(France): potential flagship conservation or an exercise in futility? Hystrix, the Italian Journal of
Mammalogy 26(2):89–94. http://www.italian-journal-of-mammalogy.it/Saving-the-common-hamsterCricetus-cricetus-from-extinction-in-Alsace-France-potential,77174,0,2.html

(64) It thus follows from Article 12(1)(d) that such breeding sites and resting places also
need to be protected when they are not being used, but where there is a reasonably high
probability that the species concerned will return to these sites and places. If for example a
certain cave is used every year by a number of bats for hibernation (because the species has
the habit of returning to the same winter roost every year), the functionality of this cave as
a hibernating site should be protected in summer as well so that the bats can re-use it in
winter. On the other hand, if a certain cave is used only exceptionally for breeding or resting
purposes, it is very likely that the site does not qualify as a breeding site or resting place.
(65) The identification of general criteria for breeding sites and resting places is difficult,
because Annex IV(a) lists species from many taxa with many different life history strategies.
It is not possible to provide a rigid definition of “breeding site” and “resting places” that will
apply to all taxa. Any interpretation of the terms “breeding sites” and “resting places” must
therefore take into account this variety and reflect different prevailing conditions. The
following definitions aim at providing some guidance in this regards and they are based on
the assumption that the sites in question can be identified and reasonably delimited. They
are intended to be used as a checklist of elements to be considered when preparing
individual species dossiers; meaning that not all these elements will be applicable to all
species (e.g. Canis lupus has no clearly definable mating site). Knowledge gaps for species
can be identified here. For example, the current information on Caretta caretta permits only
breeding sites (i.e. the beaches) to be well defined, with resting places (in marine areas) not
yet determined. However, with improved knowledge and increased research, resting sites
may be delimited in future.
(66) The two definitions below are detailed in separate sections, though in practice they
will often interlink and overlap and so could be considered together.
(67)

Breeding sites: a definition

Breeding is defined here as: mating, giving birth to young (including egg laying) or
production of offspring where reproduction is asexual. A breeding site is defined here as the
areas needed to mate and to give birth in and covers also the vicinity of the nest or
parturition site, where offspring are dependent on such sites. For some species, a breeding
site will also include associated structures needed for territorial definition and defence. For
species that reproduce asexually, a breeding site is defined as the area needed to produce
offspring. Breeding sites that are used regularly, either within or between years, must be
protected even when not occupied.
(68)

The breeding site may thus include areas required for:

1. courtship;
2. mating;

3. nest construction or selection of egg-laying or parturition98 site;
4. place used for the purpose of parturition or egg laying or production of offspring
where reproduction is asexual;
5. place of egg development and egg hatching;
6. nest or parturition site when occupied by young dependent on that site;
(69)

Resting places: a definition

Resting places are defined here as the areas essential to sustain an animal or group of
animals when they are not active. For species that have a sessile stage, a resting place is
defined as the site of attachment. Resting places will include structures created by animals
to function as resting places. Resting places that are used regularly, either within or between
years, must be protected even when not occupied.
(70) Resting places essential for survival may include one or more structures and habitat
features required for:
1.
2.
3.
4.

thermoregulatory behaviour, e.g. Lacerta agilis;
resting, sleeping or recuperation, e.g. Nyctalus leisleri roosts;
hiding, protection or refuge e.g. Macrothele calpeiana burrows;
hibernation, e.g. bat dormitories; Muscardinus avellanarius hides.

Examples of breeding sites and resting places
Breeding site
Triturus
cristatus

Resting place

The pond used for mating has
individual male territories within which
courtship and mating take place. Eggs
are laid singly on emergent plants and
mature over a period of 12 – 18 days.
Young larvae emerge and swim freely.

During the terrestrial phase of its life, T.
cristatus makes use of refuges such as
stones, tree roosts and logs to hide under
during the day. Similar refuges are used
for periods of hibernation (in cold
regions) or summer dormancy (in hot
regions). During the aquatic phase of
The pond is therefore the breeding site. their life, adults and larvae make use of
submerged and emergent vegetation as a
place of refuge.
T. cristatus does disperse to adjacent
pools. Healthy populations of T. cristatus
utilise a series of pools and move
between them, dispersing over a suitable
interconnecting terrestrial habitat.
Individuals may move approx. 1 km from
their natal pool.
The resting places for T. cristatus are
thus the ponds they inhabit and the
adjacent terrestrial habitat that supports
them during the terrestrial part of their
life cycle.

Nyctalus
leisleri

98

Males are living separately from
females during breeding time. Males
establish mating territories in tree

parturition – act of giving birth

Hibernation
N. leisleri is principally a tree-dwelling bat
that hibernates over winter. In the winter

holes in the autumn. Mating takes
place in late autumn and females delay
fertilisation until the spring. Young are
born in a maternity roost and are
dependent on their mother until they
are weaned in the summer.
Breeding territories and maternity
roosts are therefore breeding sites.
This strict application of the definition
omits winter hibernation roosts, which
are covered by “resting places” in
Article 12(1)(d)

they roost in tree-holes, buildings and
occasionally caves and tunnels that
provide a suitable microclimate. They will
also utilise artificial roost boxes. Tree
roosts have been found in parkland and
urban areas as well as deciduous and
coniferous woodland. These roosts must
be in a relatively undisturbed position as
bats roused from their torpor expend
valuable energy reserves that cannot be
replaced in winter.
Day roosts during their active period (in
spring) are also essential to all bat
species, requiring a relatively undisturbed
site during daylight hours, again in the
cracks and crevasses of old trees and
buildings. Depending on their location, a
colony may use several summer roosts in
turn, the larger of which may be used as
maternity roosts, while males will become
solitary or live in small groups.
Migration
N. leisleri is known to migrate in some
parts of its European range: individuals
ringed in Germany have been found to
winter in France and Switzerland
(National report 200399). Exact migration
patterns are not known. However, other
populations appear more sedentary with
both maternity and winter roosts located
in the same location.
Roosts used by N. leisleri to rest during
the day and to hibernate in are resting
places.

Osmoderma
eremita
(a species
complex
including species
O. eremita and
O. barnabita
occuring EU)

Resting place and breeding site are in effect synonymous for O. eremita.
This saproxylic species lives for the majority of its life within the rot-filled cavities
of mature deciduous trees, usually of the Quercus species. A high proportion of
individuals do not leave the natal tree. Mating takes place inside the substrate, and
eggs are deposited deep within the substrate. The development from egg to beetle
takes several years. Pupae develop in the autumn; adults emerge in the late spring
/ early summer.
A series of mature and substantially hollow deciduous trees, usually Quercus sp.
with heart rot, being used by the species is the resting place for O. eremita.

Maculinia arion M. arion requires a site with its larval
food plant (Thymus species) and larval
host and food source, Myrmica ant
nests, to complete its development.
Eggs are laid in the bud of a Thymus
flower where they feed and develop. At
99

This species has no clearly defined resting
places other than those needed for larval
development and pupation. These life
stages are covered by the definition of
breeding site on the left.

http://www.eurobats.org/sites/default/files/documents/pdf/National_Reports/Inf.MoP7_.20National%20Implementation%20Report%20of%20Germany.pdf

a certain stage, the larva drops from
the plant and attracts an ant to pick it
up and take it into the ants nest. The
larva continues its development within
the nest, predating ant larvae. Pupation
occurs within the nest and the adults
emerge in early summer.
The breeding sites for M. arion will be a
site with Thymus sp. plants close to the
site of adult emergence and the
Myrmica ant nest where the larvae and
pupae develop.

(71) The prohibition of Article 12(1)(d) can consequently be seen as an aspect of habitat
conservation, albeit covering only specific parts of the biological cycle. Other parts of the
habitat, e.g. feeding areas, are not covered unless they coincide with breeding sites or
resting places. An example of this is the butterfly species, Parnassius apollo, whose breeding
sites in Finland coincide with locations where adults lay eggs and caterpillars live and feed
(stands of the plant species Sedum telephium). Consequently, a proper implementation of
Article 12(1)(d) requires a good knowledge of the ecology (biology, habitats, population
size, distribution and dynamics) and behaviour of the species (life cycle, organisation,
interaction within and between species).
(72) ‘Narrower’ or ‘wider’ definition of breeding sites and resting places?
Discussions in the Article 12 working group and elsewhere have shown that the “framework”
definition given above provides room for different interpretations. This is also because of the
great variety of species listed in Annex IV. One frequent debate concerns whether breeding
sites and resting places should be delimited in a narrower or a wider sense. For example,
the wood-boring beetle Osmoderma eremita lives for the majority of its life within the rotfilled cavity of mature deciduous trees, usually of the Quercus species, and a high proportion
of individuals do not leave the natal tree: so what is its breeding site and resting place? Is it
the single tree or is it maybe that part of the woodland with trees inhabited by O. eremita?
There are arguments for both views. From the Commission services’ point of view the ‘wider’
definition seems to be more meaningful here in conservation terms, as it allows the
woodland as a whole, or a sufficient part of it, to be taken into account, linking both the
protection measures under Article 12 and any derogations under Article 16 to the wider unit
of the woodland and focusing on the continued functionality of that site as a whole for the
species under consideration. Besides the advantage of a more holistic approach to species
protection, this also allows more flexibility when considering impacts on such sites. In the
Commission services’ view, however, this approach seems more feasible for species with
relatively small home ranges.
(73) The species example on Triturus cristatus (see box above) assumes overlapping
breeding sites and resting places, stating that “The functional unit needed to maintain a
viable T. cristatus population thus comprises a series of ponds, the majority of which will be
resting places and a proportion of which will be breeding sites, as well as a proportion of
other areas which will be resting places set within a suitable terrestrial habitat.” This view of
an ecological / functional unit suits a species with a small home range. The 'local' population
of such a species could play a role in such a definition.
(74) The situation is different for wide-ranging species. The particular problem posed by
wide-ranging species is already recognised in Article 4(1) of the Directive. Here, it may be

advisable to restrict the definition of a breeding and resting site to a locality that can be
clearly delimited: e.g. the roosts for bats or the holt of an otter.
(75) In the Caretta caretta case, the Court did not give any definition of breeding sites and
resting places for species and followed a case-by-case/species-by-species approach. In the
case in question, the Court emphasised the importance of Laganas Bay, which was (easily)
identified as a “vital breeding region for the protected species Caretta caretta”100. This
clearly identifiable area has the physical and biological factors essential for the reproduction
of the species (marine area and nesting beaches). This prudent approach of the Court seems
due to the fact that it is difficult to establish a general definition of “breeding sites” and
“resting places” because of the wide range of differences in the ecological characteristics of
species.
Summary: Breeding sites and resting places are to be strictly protected, because they are
crucial to the life cycle of animals and are vital parts of a species’ entire habitat. Article
12(1)(d) should therefore be understood as aiming to safeguard the continued ecological
functionality of such sites and places, ensuring that they continue to provide all the elements
needed by a specific animal to rest or to breed successfully. The protection applies all year
round if these sites are used on a regular basis.
II.3.4.c) Concept of “deterioration"
(76) Neither Article 12(1)(d) nor Article 1 of Directive 92/43/EEC contains a definition of
the concept of “deterioration”, although this term is also present in other provisions of the
Directive (e.g. Article 6).
(77) In general, deterioration can be defined as physical degradation affecting a habitat,
or a breeding site or resting place. In contrast to destruction, such degradation may occur
slowly and gradually reduce the functionality of the site or place. Deterioration may
therefore not immediately lead to a loss of functionality of a site/place, but would adversely
affect functionality in terms of quality or quantity and might over a certain period of time
lead to its complete loss. Because of the wide variety of species listed in Annex IV(a), the
assessment of deterioration of a particular breeding site or resting place must be carried out
on a case-by-case basis. Again, deterioration or destruction that is the result of natural
causes (not human-caused) or unforeseeable events does not fall under the scope of Article
12(1)(d). Neither does the deterioration of a site due to natural succession as a
consequence of the abandonment of certain human land-uses or the abandonment of a
building.
(78) When trying to identify and avoid the causes that lead to the deterioration or even
loss of breeding/resting functionality, it is important to establish a clear cause-effect
relationship
between
one
or
more
human-induced
activities
and
the
deterioration/destruction of a breeding site or resting place. Obviously, the causes for
deterioration can be located inside or outside, or possibly even at some distance from, the
breeding site or resting place under consideration. Such causes/activities then need to be
controlled in such a way that deterioration and destruction can be avoided. Only a clear view
of the causes will enable the authorities to act accordingly and avoid further or future
deterioration or destruction.
(79) In cases where the deterioration/destruction of a breeding site or resting place is due to
diffuse causes, it will probably be difficult to establish a clear cause-effect relationship with a
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human-induced activity. For instance, where there is a gradual deterioration (eutrophication)
of water bodies due to a complexity of sources in terms of time and origin, it will be difficult
to establish a clear cause-effect relationship with agricultural activities. However, the
tolerance of activities that degrade or damage, directly or indirectly, the habitat of protected
species can constitute a breach of Article 12(1), as recognised by the Court in the Case C340/10. In this case, the Court concluded that, by tolerating the excessive extraction of
water and other damaging activities, in the proximity of Paralimni lake, the authorities had
breached not only Article 6(2) but also Article 12(1).
(80) Focusing on the functionality of breeding sites and resting places and the
establishment of a cause-effect relationship also gives guidance on the matter of
divergences between different linguistic versions regarding the term “deterioration”. The
terms used in the German, Danish, Dutch and Swedish versions of Article 12(1)(d)101
correspond rather more to the word "damage" than "deterioration". Nonetheless, in Article
6(2) of the Directive, the German version uses a word which corresponds slightly better to
“deterioration”. Given this discrepancy between different language versions, it should be
recalled that the Court has on earlier occasions stressed the necessity for uniform
application and ruled out the possibility of considering one single version of a text in
isolation. Hence, the Court holds that such provisions must be interpreted on the basis of
the actual intention of the author and the aim pursued in the light of all language
versions102.
(81) In order to define the limits of what one can regard as “deterioration”, a scrupulous
analysis of Article 12(1)(d) as a whole is indispensable. The purpose of Article 12 is to
introduce a system of strict protection for Annex IV(a) species. The explicit protection of
breeding sites and resting places in addition to the protection of the species as such, without
the qualification “deliberate”, demonstrates the importance granted to these sites by the
Directive. This specific protection against the deterioration or destruction of breeding sites
and resting places is self-evidently linked with the essential function of these sites, which
must continue to provide all the elements required by a specific animal (or group of animals)
to breed or to rest.
(82)
-
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Examples of deterioration under Article 12(1)(d):

Filling in of parts of spawning grounds for the crested newt (Triturus cristatus), thereby
reducing (in sum) its function as a breeding site.
Deterioration in the function of parts of a hamster burrow as breeding and resting place
as a result of deep ploughing.
Hydraulic engineering step by step in a river that is a resting and breeding site for
Acipenser sturio, so as to gradually reduce the functionality of the site.
Gradual negative impact on a water soldier (Stratiotes aloides) population, which is an
egg-laying site for the green hawker (Aeshna viridis), due to a point-source discharge
into the water body representing a significant indirect impact.
Activities which seriously compromise the ecological characteristics of Paralimni Lake and
influencing the population of Natrix natrix cypriaca (Cypriot grass snake)
Felling of dead or dying spruces which constitute important habitats for saproxylic
beetles103
The German, Danish, Dutch and Swedish versions of Article 12.1(d) employ the terms “Beschädigung”,
“beskadigelse”, “beschadiging” and “skada” (damage), respectively.
See the following judgments: 12 November 1969, Stauder, case 29/69, ECR 1969 p.419, paragraph 3;
judgment of 27 October 1977, Bouchereau, case 30/77, ECR 1977 p.1999, paragraph 14; judgment of 12 July
1979, Wörsdorfer, case 9/79, ECR 1979 p.2717, paragraph 6; judgment of 7 July 1988, Moksel, Case 55/87,
ECR 1988, p.3845, paragraph 15.
Judgment of 17 April 2018, Commission v Poland, Case C-441/17, ECLI:EU:C:2018:255, paragraphs 233-236

-

Uncontrolled construction of houses, resorts, roads and other infrastructures, as well as
unlimited light pollution or fishing activities in or around Caretta caretta breeding
areas104

Summary: Deterioration can be defined as physical degradation affecting a breeding site or
resting place. In contrast to destruction, such degradation might also occur slowly and
gradually reduce the functionality of the site or place. If it is possible to establish a clear
cause-effect relationship between one or more human-induced activities and the
deterioration of a breeding site or resting place, Article 12(1)(d) applies.
II.3.4.d) Measures to ensure the continued ecological functionality of breeding
sites or resting places
(83) Measures that ensure the continued ecological functionality of a breeding site/resting
place will be named “CEF measures” in the following chapters. An example of protection of
the great crested newt (Triturus cristatus) and other species in the UK showing flexible and
cost-effective approach is given in Annex IV (case study No. 1).
(84) When projects or activities may have an impact on breeding/resting places, the
distinction between measures under Article 12 (1) (d) and those that come under Article 16
needs to be examined and in particular to what extent the application of possible CEF
measures for the concrete breeding site/resting place ensures compliance with Article 12
and not requiring derogations under Article 16. The decisive question when drawing the line
is: “Does or will a breeding site / resting place suffer from deterioration or destruction (even
if only temporarily) due to a certain project/activity?” If the answer is “yes”, Article 16 needs
to be applied; if the answer is “no”, it is reasonable to assume that Article 12 is complied
with.
(85) CEF measures must have the character of mitigation measures. Mitigation measures
aim at minimising or even cancelling out the negative impact of an activity through a range
of preventive actions. However, they may also go beyond this and include actions that
actively improve or manage a certain breeding site / resting place so that it does not — at
any time — suffer from reduced or lost ecological functionality. This could include e.g.
enlarging the site or creating new habitats in, or in direct functional relation to, a breeding
site or resting place, as a counterweight to the potential loss of parts or functions of the site.
The ecological functionality of such measures for the species in question would of course
have to be clearly demonstrated.
(86) CEF measures may be an option when an activity can affect parts of a breeding site
or resting place. If the breeding site or resting place, as a result of such measures, will still
remain at least the same size (or greater) and retain the same quality (or better) for the
species in question, there will be no deterioration in the function, quality or integrity
of the site and the activity can be undertaken with no need for a derogation under Article
16. It is crucial that the continued ecological functionality of the site is maintained or
improved. To cover possible risks of natural fluctuation or statistical error rates, it is
recommended for legal certainty that the remaining site will be larger and will be retained in
a better quality than it was before. Therefore, the monitoring of CEF measures is important.
An interesting approach in this regard is outlined in a Dutch publication entitled “Effective
protection of Annex IV species of the EU Habitats Directive: The landscape approach”105.
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Judgement of 10 November 2016, Commission v Greece, Case C-504/14, ECLI:EU:C:2016:847, paragraphs
160 and 114
Alterra report n° 590, Wageningen, September 2002 (available in English)

(87) In accordance with the precautionary principle, if the measures proposed do not
guarantee the continued ecological functionality of a site, they should not be considered
under Article 12(1)(d). There must be a high degree of certainty that the measures are
sufficient to avoid any deterioration or destruction and the measures should be effectively in
place in the appropriate time and form so as to avoid any deterioration or destruction. The
assessment of the probability of success must be made on the basis of objective information
and in the light of the characteristics and specific environmental conditions of the site
concerned. In addition, the use of CEF measures has to take into account the conservation
status of the species concerned. For example, in the case of rare species with an
unfavourable conservation status, there must be a higher degree of certainty that the
measures will work as intended than in the case of more common species with a favourable
conservation status.
(88) Appropriate CEF measures ensuring that there will be no deterioration in the function,
quality or integrity of the site will certainly have an overall positive impact with regard to the
protection of the species concerned (including due to potential temporary disturbances).
Such CEF are therefore not designed to disturb/kill the species and will most likely not lead
to an offence of Article 12 or require a derogation under Article 16, if appropriately designed,
implemented and monitored.
(89) CEF measures could be an integral part of the specifications of an activity or project;
they could also form part of preventive measures under a strict protection system to comply
with Article 12(1)(d). Such measures can be used only in situations where an authorisation
or planning regime with formal procedures is in place, and where the competent authorities
are able to assess whether the measures taken to preserve the "breeding" or "resting"
functionality of a site are sufficient.
(90) Based on the definition of breeding sites and resting places (see chapter II.3.4.b),
the approach outlined above seems especially relevant when dealing with animals with small
home ranges, where breeding sites / resting places are delimited as “functional units” (i.e.
the wider approach is used). Here, it should be stressed that a Member State must be
consistent in its definition of breeding sites and resting places for a given species and
consequently in providing for their protection across its territory.
(91) CEF measures are different from compensatory measures in the strict sense.
Compensation measures are independent of an activity/project and aim to compensate for
or offset specific negative effects on a species. By definition, compensatory measures
thus imply the deterioration or destruction of a breeding site or resting place (the
effect compensated for). This is not the case with CEF measures, which ensure that the
continued ecological functionality of the breeding site/resting place remains fully intact (in
quantitative and qualitative terms). Consequently, where there is deterioration or
destruction of a breeding site or resting place, a derogation under Article 16 is always
necessary. Chapter III.2.3.b deals with the use of compensation measures under Article 16.
Bufo calamita is an annex IV amphibian species very frequent in gravel pit extraction areas. The main
reason is that this amphibian is using pioneer pools without vegetation as breeding site. This kind of
pools is produced by the mining activity itself. However, due to the economic activity, these ponds are
sometimes destructed and are recreated in the surroundings. A scheme, part of the economic project
itself, may propose CEF measures to create, manage and monitor enough pools to maintain or improve
the local conservation status of Bufo calamita (knowing that resting places are usually not a limiting
factor for this species). In this case CEF measures for the concrete breeding site ensure compliance
with Article 12 and do not require derogations under Article 16.
If it is not possible to implement such a scheme for some reason, the destruction of breeding sites will
need to follow the process described under Article 16 with the use of compensation measures.

(92) Many animal species depend in some parts of their life cycle on habitats representing
pioneering or transitional succession stages like temporary pools, deforested land subject to
natural succession, open land surfaces following natural events like landslides or floods, etc.
In addition, many species require breeding or nesting opportunities on land or water where
they are not affected by direct human use of land or disturbance. Such habitats are pretty
rare in the landscape today, especially in heavily developed regions with intense agriculture
and urbanisation. Three case studies connected with the issue of “temporary nature” are
described in the Annex IV of this guidance document (case studies No. 7, 13 and 14), the
description on how to deal with temporary is shown below (see chapter III.2.3.b).
Summary: Measures that ensure the continued ecological functionality of a breeding
site/resting place in the case of projects/activities with a possible impact on such
sites/places must have the character of mitigation measures (i.e. measures minimising or
even cancelling out the negative impact), but may also include measures that actively
improve or manage a certain breeding site / resting place in such a way that it does not —
at any time — suffer from a reduction or loss of ecological functionality. As long as this
precondition is fulfilled and such processes are controlled and monitored by the competent
authorities, there is no need for recourse to Article 16.
II.3.5. Keeping, transport and sale or exchange, and offering for sale or exchange,
of specimens taken from the wild
(93) For Annex IV(a) species, Article 12(2) states that: “Member States shall prohibit the
keeping, transport and sale or exchange, and offering for sale or exchange, of specimens
taken from the wild, except for those taken legally before this Directive is implemented.”
Article 12(3) stipulates that the prohibitions in Article 12(1)(a) and (b) and Article 12(2)
apply to all life stages of Annex IV(a) species.
Protection of the Date Shell in Croatia
In 2002, thanks to the campaign, the Ordinance on the protection of the Date Shell (Lithophaga
lithophaga) (OG 86/2002) was adopted in Croatia, based on the Nature Protection Act, prohibited
harvesting, buying, selling, import, export of date shells as well as of degradation of its habitat. It was
followed shortly by an Ordinance proscribing a compensation of 50 Kn (~7 €) for each date shell taken,
while the compensation proscribed by the marine fisheries legislation was 700 €/kg of date shells.
Inspection, police and customs controls were significantly intensified, especially on border crossings
and on the sea.
Since the campaign started, many cases of illegal harvesting and trade of date shells have been
processed through years and significant financial and jail sentences deployed. As an illustration, in
2017, the Supreme Court confirmed the verdict of the regional court of Istria sentencing six members
of an organized group, who harvested at least 539 kg of date shells in Istria, smuggled them across
the border and sold them in Slovenia for 30 €/kg, to 14 years jail time altogether and compensation of
360,000 €.
More in the Annex IV (case study No. 4).

II.3.6. Incidental capture and killing of Annex IV(a) species
(94) Article 12(4) requires the establishment of a system to monitor the incidental capture
and killing of the animal species listed in Annex IV(a). In the light of the information
gathered, Member States have to undertake further research or conservation measures as
required to ensure that incidental capture and killing does not have a significant negative
impact on the species concerned. An example for the application of this provision is the
monitoring of the by-catch of Cetaceans in the fisheries sector and the technical measures

taken to avoid such incidents (e.g. attachment of pingers to fishing nets). Another example
is the monitoring of bat deaths in wind turbines or of roadkills.
(95) Incidental catch in fishing gear is a serious threat to strictly protected marine species
like cetaceans, seabirds and sea turtles (see case study No. 10 in the Annex IV), which
needs to be addressed through systematic intersectoral and interinstitutional cooperation,
and requires the support by fishermen as the first and the most important link in the whole
chain of actors.
(96) Regulation of fishing activities might be necessary to comply with the obligations
under Article 12 and its provisions on incidental catch. The conservation of marine biological
resources under the common fisheries policy is the exclusive competence of the EU. The
rules that apply are set out in Regulation (EU) No 1380/2013 of the European Parliament
and of the Council on the Common Fisheries Policy. The common fisheries policy applies an
ecosystem-based approach to fisheries management aiming to limit the environmental
impacts and ensure coherence with the environmental legislation. Different fisheries
management tools can be used to put in place and implement the necessary conservation
measures, such as multiannual plans including technical measures. The Commission has
recently proposed a new framework for the conservation of fishery resources and the
protection of marine ecosystems through technical measures (COM/2016/0134 final). It
contains targets and obligations to implement measures to minimise and where possible
eliminate the incidental by-catch of species protected under the Birds and Habitats
Directives, along with some baseline measures for certain sea basins.
(97) Systematic monitoring and collection of data on incidental catch is an essential
prerequisite for effective conservation measures. The EU fisheries management relies on the
data collected and supplied by Member States under the data collection framework (DCF).
The newly revised DCF (Regulation (EU) 2017/1004) establishes rules on the collection,
management and use of biological, environmental, technical and socio-economic data
concerning the fisheries sector, contributing to the objectives of the common fisheries policy
and the environmental legislation. Member States are obliged to establish related multiannual national programmes in accordance with the multi-annual Community programme for
data collection. Such a programme was adopted for the period 2017-2019 by the
Commission Implementing Decision 2016/1251, including an obligation to collect data on
incidental by-catch of all birds, mammals, reptiles, and fishes protected under European
Union legislation and international agreements. Data must be collected for all types of
fisheries, during scientific observer trips on fishing ships, or by the fishermen themselves
through logbooks. Where the data collected during observer trips are not providing sufficient
insights regarding incidental by-catch for end-user needs, other methodologies need to be
implemented by Member States. Data collection methods and quality need to be appropriate
for the intended purposes and should follow the best practices and relevant methodologies
advised by the relevant scientific bodies.
(98) It should be stressed that Article 12(4) could be of relevance in defining the
requirements of both a “strict protection system” and an “appropriate surveillance system”.
A system of strict protection can also make provision for recording the incidental capture
and killing of species (for Article 12(4)). In this context, the strict protection measures may
ultimately need to include conservation measures required to reduce, avoid or offset the
negative impact of incidental capture and killing.
(99) Such additional “conservation measures” would be required when the results of the
monitoring system, possibly in combination with the results of other monitoring activities
required under Article 11 and 17 of the Directive, indicate that the level of incidental
captures and killing is likely to cause a significant negative impact on the species concerned,
therefore jeopardizing the achieving or maintenance at a favourable conservation status. In

case C-308-08 the Court addressed the issue of the implementation of Article 12(4) in
relation with the Iberian lynx (Lynx pardinus) in Andalusia and noted the existence of a
system for monitoring the incidental killing of Iberian lynx in relation with road traffic (see
box below).
Upgrading of road across the territory of Iberian lynx
The Iberian lynx (Lynx pardinus) is the world’s most endangered feline species. It preys almost
exclusively on the European rabbit, which makes the species even more vulnerable thanks to its
narrow ecological requirements. The Iberian lynx is endangered because of a combination of threats:
decreasing food base (epidemics, such as myxomatosis and the haemorrhagic disease, have affected
rabbit populations over the years), car hits (due to fragmentation of their habitat by many country
roads), habitat loss and degradation (further development of infrastructure like roads, dams, railways,
and other human activities), and illegal killing hunting (the species was regarded both as an attractive
hunting trophy and as vermin). By the turn of the 21st century, the Iberian lynx was on the verge of
extinction, as only about 100 individuals survived in two isolated subpopulations in Andalusia.
Under the LIFE programme, the European Union has strongly supported the recovery of this species,
whose population has notably improved over the last decade. Under the LIFE Iberlince106 project, the
Spanish authorities have developed a range of actions aiming at improving the connectivity of roads
and reducing the mortality rate of Iberian lynx related with road collision by 30%. Actions
implemented in this regard included the construction and adaptation of fauna passages, specific
fencing, signalization and establishment of speed limitations. The Spanish Ministry of Public Works and
Transport, who is the competent authority for road security, became an Associated Beneficiary of this
LIFE project in order to foster the implementation of actions to reduce collision risks. Further efforts
and measures may be required in order to ensure that incidental killing caused by road collisions, as
well as other causes of non-natural mortality, are appropriately addressed and significant impacts on
the population of Iberian lynx are avoided.

II.4.

The specific protection provisions under Article 13

II.4.1. Picking, collecting, cutting, uprooting or destruction of Annex IV(b) species
(100) Article 13(1)(a) prohibits all forms of deliberate picking, collecting, cutting, uprooting
or destruction of such plants listed in Annex IV in their natural range in the wild. In
accordance with Article 13(2), this prohibition applies to all stages of the biological cycle of
the plants.
(101) This prohibition is important as it is linked with the population of a species, which
constitutes one of the criteria under Article 1(i) for assessing the conservation status of a
species. Picking, collecting, cutting, uprooting or destruction may lead to an immediate,
direct (quantitative) decline in a population, or could have other more indirect (qualitative)
negative effects. Conservation status is taken as favourable when the population dynamics
data indicate that a species is maintaining itself on a long-term basis in its habitat and its
area is not being reduced. The quality and area of habitat are crucial for species persistence.
Habitat loss and degradation is the primary cause of species loss at local, regional and global
scales. It leads to the fragmentation of the remaining habitat resulting in further isolation of
plant populations. Species with long life cycles, slow dispersal, with isolated distribution
(endemics) and restricted species populations are particularly vulnerable. Their conservation
status is highly dependent on the status of the habitat.
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Comment [DS8]: Hunting is per
definition sustainable offtake regulated
under law, whereas illegal killing or
poaching is to be used when the offtake is
illegal.
In this regard, it should be recalled that the
Bern Convention parties – including the EU
and its Member States – have committed to
uphold the principle of differentiating
between illegal killing and legal hunting
when communicating about illegal killing
of birds. In Recommendation No. 155
(2011) of the Standing Committee, adopted
on 2 December 2011 on the illegal killing,
trapping and trade of wild birds, the
following approach should be taken:
(i.) this is about illegal killing of birds, not
legal hunting;
(ii.) zero tolerance of illegal killing
of wild birds;
(iii.) recognition of legal hunting and
sustainable use.
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Flora micro-reserves, a tool for conservation of species with small and restricted
distribution in Spain
Many plant species of conservation interest have restricted distributions and small populations. This
makes them particularly vulnerable to damage caused by human activities including grazing,
agriculture and urban growth.
In 1993, the government of the Valencia region in Spain, with the support of LIFE funds, started
creating small reserves for endemic, threatened flora species which have a small distribution area. The
micro-reserve was established as a protection category in 1994 by a regional Decree. Since then, more
than 300 micro-reserves have been established in the region. There are 15 species from the Habitat
Directive included in these areas and 13 of those species are in Annex II. At least two of species are in
annex IV of the directive (Spiranthes aestivalis and Euphorbia nevadensis nevadensis).
A micro-reserve is a small area of high botanical interest, which is established and protected for the
long-term monitoring and conservation of endemic, rare or threatened plant species or vegetation
types. The micro-reserves in Valencia are small sites that can range from less than one hectare to 20
hectares. Each micro-reserve is declared by means of an Order of the Regional Environment Ministry
published in the official journal of the region including a management plan for the area.
Except in cases where specifically included in the declaration Order, in order to guarantee the
conservation of threatened species or for scientific reasons, the creation of micro-reserves does not
necessarily impose additional limitations to hunting or traditional agriculture and forest activities.
In general, the concept of micro-reserves has been well received by the private landowners, since the
amount of declared land is small, a micro-reserve does not impose a significant restriction to
traditional land uses and some financial support may be granted for its management.
The initiative has been successful in increasing knowledge about endemic and threatened rare flora,
improving inventories and mapping of species as well as efforts to conserve them. Even more
important, it has generated a new tool for conservation that has been adopted in other regions (e.g. in
Castilla y León, Castilla-La Mancha, Baleares and Murcia) and countries (including Greece, Slovenia,
Cyprus and Bulgaria).
Micro-reserves are an interesting conservation tool for small populations of valuable species that are
not always included in protected areas. They are particularly well adapted to the protection of endemic
and rare species or species with a very restricted distribution, as invertebrates.
More in the Annex IV (case study No. 6).

II.4.2. Keeping, transport and sale or exchange and offering for sale or exchange
of specimens of Annex IV(b) species
(102) For Annex IV(b) species, Article 13.1(b) state that Member States shall prohibit “the
keeping, transport and sale or exchange, and offering for sale or exchange, of specimens
taken from the wild, except for those taken legally before this Directive is implemented.”
Article 13(2) stipulates that the prohibitions in Article 13(1)(a) and (b) apply to all the
stages of the biological cycle of Annex IV(b) species. The most obvious problem associated
with wildlife trade is that it can cause overexploitation to the point where the survival of a
species is threatened.

III. ARTICLE 16
Text of Article 16
1. Provided that there is no satisfactory alternative and the derogation is not detrimental to
the maintenance of the populations of the species concerned at a favourable conservation
status in their natural range, Member States may derogate from the provisions of Articles
12, 13, 14 and 15 (a) and (b):
(a) in the interest of protecting wild fauna and flora and conserving natural habitats;
(b) to prevent serious damage, in particular to crops, livestock, forests, fisheries and water
and other types of property;
(c) in the interests of public health and public safety, or for other imperative reasons of
overriding public interest, including those of a social or economic nature and beneficial
consequences of primary importance for the environment;
(d) for the purpose of research and education, of repopulating and re-introducing these
species and for the breeding operations necessary for these purposes, including the
artificial propagation of plants;
(e) to allow, under strictly supervised conditions, on a selective basis and to a limited
extent, the taking or keeping of certain specimens of the species listed in Annex IV in
limited numbers specified by the competent national authorities.
2. Member States shall forward to the Commission every two years a report in accordance
with the format established by the Committee on the derogations applied under paragraph
1. The Commission shall give its opinion on these derogations within a maximum time limit
of 12 months following receipt of the report and shall give an account to the Committee.
3. The reports shall specify: (a) the species which are subject to the derogations and the
reason for the derogation, including the nature of the risk, with, if appropriate, a reference
to alternatives rejected and scientific data used; (b) the means, devices or methods
authorised for the capture or killing of animal species and the reasons for their use; (c) the
circumstances of when and where such derogations are granted; (d) the authority
empowered to declare and check that the required conditions obtain and to decide what
means, devices or methods may be used, within what limits and by what agencies, and
which persons are to carry out the task; (e) the supervisory measures used and the results
obtained.

(1)
Article 16 of the Directive provides for the possibility to derogate from the system of
strict protection set under Article 12 and 13. A number of activities that would normally be
prohibited under Article 12 and 13 can be exceptionally permitted by means of Article 16. In
practice, consideration of the application of Article 12 and 13 will often arise in conjunction
with a derogation argued for under Article 16.
(2)
According to Article 15, “where, in accordance with Article 16, derogations are
applied to the taking, capture or killing of species listed in Annex IV(a), Member States shall
prohibit the use of all indiscriminate means capable of causing local disappearance of, or

serious disturbance to, populations of such species”. In Case C-221/04107, the Court noted
that “it is clear from the provision [of Article 15] that it is prohibited to use non-selective
means, in particular those listed in Annex VI(a) to the Directive, to capture or kill species of
wild fauna listed in Annex V(a) to the Directive and, where in accordance with Article 16,
derogations are applied, to take, capture or kill species listed in Annex IV(a) to the
Directive.”
(3)
However, Article 16 also allows derogations to Article 15, therefore providing for the
possibility to derogate from the general prohibition to the use of means listed in Annex
VI(a), and from the prohibited modes of transport listed in Annex VI(b).
(4)
The possibilities in Article 16 for derogating from the restrictions and prohibitions in
Articles 12, 13, 14 and 15(a) and (b) are limited. Derogations not only must be justified in
relation to the overall aim of the Directive, but are subject to three specific conditions (see
III.2).
(5)
The failure to respect any one of these conditions may render a derogation invalid.
The competent national and other authorities or conservation bodies must therefore
carefully examine all those general and specific requirements before granting a derogation.

III.1.

General legal considerations

III.1.1

Obligation to ensure full, clear and precise transposition of Article 16

(6)
The transposition into national law of Article 16 should guarantee the implementation
of the derogations by the competent national authorities in an appropriate manner. It should
be recalled that a Directive is binding as to the result to be achieved, but leaves a Member
State some choice as to the form and methods of achieving that result. However, the Court
has set limits to this margin of manoeuvre for Member States when they transpose a
Directive. Hence, the national transposition of the derogation system under Article 16 has to
comply with some basic legal principles of EC law and must meet a number of requirements.
(7)
According to ECJ case law108, “the transposition of a Directive into domestic law does
not necessarily require that its provisions be incorporated formally and verbatim in express,
specific legislation. A general legal context may, depending on the content of the Directive,
be adequate for the purpose, provided that it does indeed guarantee the full application of
the Directive in a sufficiently clear and precise manner.” Mere administrative practices,
which, by their nature, are alterable at will by the authorities and which are not given the
appropriate publicity, cannot be regarded as constituting the proper fulfilment of a Member
State’s obligations under the Treaty and the Directive 109. Accordingly, the application of the
requirements of Article 16 in practice is not a substitute for proper formal transposition. In
Case C-46/11, the Court confirmed that the compliant implementation of the provisions of a
Directive cannot, on its own, provide the clarity and precision required to satisfy the legal
certainty principle. Moreover, administrative practices cannot be regarded as an
implementation of the Member States obligation of the transposition of a Directive 110.
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(8)
Moreover, the provisions of the Directives must be implemented with unquestionable
binding force, and with the specificity, precision and clarity necessary to satisfy the
requirements of legal certainty 111. The Court was more explicit in Case C-339/87112, which
relates to derogations under Article 9 of Directive 79/409/EEC. The Court stated that “the
criteria which the Member States must meet in order to derogate from the prohibitions laid
down in the Directive must be reproduced in specific national provisions, since a faithful
transposition becomes particularly important in a case where the management of the
common heritage is entrusted to the Member States in their respective territories.” In its
judgment of 20 October 2005, the Court applied this case law to the Habitats Directive and
observed that “in the context of the Habitats Directive, which lays down complex and
technical rules in the field of environmental law, the Member States are under a particular
duty to ensure that their legislation intended to transpose that directive is clear and
precise”113.
(9)
As the Court has held with regard both to Article 16 of the Habitats Directive and to
the comparable Article 9 of the Birds Directive, the criteria on the basis of which Member
States may derogate from the prohibitions imposed by the Directive must be reproduced in
unambiguous provisions of national law. In the context of such transposition, Article 16 of
the Habitats Directive must be interpreted restrictively, since it defines in a precise manner
the circumstances in which Member States may derogate from Articles 12 to 15 of the
directive114. This was reiterated by the Court in Case C-46/11115.
(10) When transposing Article 16, Member States must respect the meaning of terms and
concepts used by the Directive with the aim of ensuring uniformity in its interpretation and
application116. This also implies that national transposition measures should guarantee the
full application of the Directive, without modifying its terms and without adding
supplementary conditions or derogations not provided for by the Directive 117. For instance,
in Case C-6/04118, the Court found that a derogation authorising acts that lead to the killing
of protected species and to the deterioration or destruction of their breeding and resting
places, provided such acts are lawful and cannot be reasonably avoided, “is contrary both to
the spirit and purpose of the Habitats Directive and to the wording of Article 16 thereof”. In
case C-183/05119, the Court considered that the regime of derogations under Irish legislation
(Section 23(7)(b) of the Wildlife Act) was inconsistent with Articles 12 and 16 of Directive
92/43/CEE. The Irish provision provided that acts which unintentionally interfere with or
destroy breeding sites or resting places of wild species do not constitute an offence.
According to the Court, not only this provisions does not satisfy the requirements of Article
12(1)(d) of Directive 92/43, which prohibits such acts, whether they are intentional or not,
but it goes beyond what is provided for in Article 16 of Directive 92/43, since the latter
determines, in an exhaustive manner, the conditions under which derogations may be
granted.
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(11) National provisions must ensure that all conditions set under Article 16 are strictly
and thoroughly transposed, without selectively applying only some provisions. In Case C98/03120, the Court found that German law (paragraph 43(4) of the BNatSchG 2002) was
not compatible with Article 16 since it did not submit the grant of the derogations in
question to all of the conditions laid down in Article 16 of the Directive. In Case C-508/04121
the Court clarified that “national provisions under which the grant of derogations from the
prohibitions established by Articles 12 to 14 and 15(a) and (b) of the Directive is subject not
to all the criteria and conditions set out in Article 16 of the Directive but, incompletely, to
certain elements of them, cannot constitute a regime consistent with Article 16”. In Case C46/11 the Court found that Polish law was not compatible with Article 16 because it did not
subject the granting of derogations to all criteria and conditions set out in that article.
Summary: Article 16 must be fully and formally transposed with unquestionable binding
force. The criteria to be met before granting a derogation must be reproduced in specific
national provisions. National transposition measures should guarantee the full application of
Article 16, without modifying its terms, without selectively applying its provisions and
without adding supplementary conditions or derogations not provided for by the Directive.
Mere administrative practices are not sufficient.
III.1.2.

Appropriate overall application of derogations

(12) Primarily, the national authorities responsible for applying derogations need to take
into consideration that, under the case law of the Court of Justice 122, derogations must be
interpreted and implemented restrictively to avoid undermining the main provisions of a
Directive. In the case of Directive 2009/147/CE, the Court has on several occasions
underlined the need for strictness when implementing Article 9 derogations. The Court has
taken a similarly strict approach regarding the interpretation and implementation of Article
16123.
(13)
For derogations under Article 9 of Directive 2009/147/CE, the Court 124 has already
noted that although Article 9 authorises wide derogations from the general system of
protection, its application must deal with precise requirements and specific situations.
(14) As regards measures to be taken under Article 12 of the Habitats Directive, the need
to implement appropriate and effective measures in a sufficient and verifiable manner has
been underlined. The same approach can be followed for the derogations scheme. If used
correctly, this ensures that granting derogations does not go against the objective of the
Directive125. Applying proportionality does not overrule or marginalise any of the conditions
applying to the derogation scheme but can adapt their application in the light of the overall
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objective of the Directive. As a general rule, the severity of any of the conditions or “tests”
will increase with the severity of the impact of a derogation on a species/population.
(15) Allowing a valid derogation presupposes that the competent national authorities have
ensured that all the conditions applying to all the derogations granted have been met and
also that the derogations in their totality do not produce effects that go against the
objectives of Articles 12, 13 and the Directive as a whole. Consequently, applying a
proportional approach to the use of derogations needs careful consideration and framing at
national and/or biogeographic level within a Member State. The authority with the greatest
territorial overview in a Member State (and, if necessary, also a view extending beyond
borders in the case of transboundary populations) thus needs to guide this proportional
approach, even though it may then be applied in practice at regional or local level 126.
(16) An example of how the national authority could ensure the proportional use of the
derogations issued within its territory can be found in the Case C-342/05 where the Court
clarifies that “As to the fact that decisions to issue wolf hunting permits are also subject to a
maximum regional limit of specimens which may be killed in each game management
district, this cannot be regarded as contrary to Article 16(1) of the Habitats Directive. That
limit, which is set according to the number of specimens which may be killed without
endangering the species in question, is only the framework within which the game
management districts may issue hunting permits where, in addition, the conditions in Article
16(1) of the Habitats Directive are fulfilled.”127
Summary: Derogation provisions need to be interpreted narrowly: they must deal with
precise requirements and specific situations. It is up to the competent authority with the
greatest territorial overview to ensure that the totality of derogations in a Member State
does not lead to effects that go against the objectives of the Directive.
III.2.

A carefully controlled system for granting derogations: the 3 tests

(17) Article 16 sets three preconditions, all of which must be complied with before
granting a derogation:
1) the demonstration of one or more of the reasons listed in Article 16(1) (a)-(e),
2) the absence of a satisfactory alternative, and
3) the assurance that a derogation is not detrimental to the maintenance of populations at a
favourable conservation status.
Before the second and third preconditions can be examined, precondition 1 must be met: in
practical terms, there is little point examining the issue of satisfactory alternatives and
impact on conservation status if the actions concerned by the derogation do not come under
Article 16(1) (a)-(e).
(18) Member States have to ensure that all the three preconditions are met and have the
burden of proving that they are present for each derogation, as explained by the Court in
the Case C-342/05: “Since Article 16(1) of Directive 92/43 on the conservation of natural
habitats and of wild fauna and flora provides for a system which is in derogation from the
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prohibitions laid down by Articles 12, 13, 14 and 15(a) and (b), which must be interpreted
strictly and must impose on the authority taking the decision the burden of proving that the
necessary conditions are present for each derogation, the Member States are required to
ensure that all action affecting the protected species is authorised only on the basis of
decisions containing a clear and sufficient statement of reasons which refers to the reasons,
conditions and requirements laid down in Article 16(1) of that directive”128.
III.2.1.

Demonstration of one of the reasons under Article 16(1)(a) to (e)
(Test 1)

(19) Derogations are granted because there is a specific problem or situation which needs
to be tackled. Derogations must be based on at least one of the reasons listed in Article
16(1)(a), (b), (c), (d) and (e). Specific derogations not justified by any of these reasons
(e.g. a provision exempting acts that lead to the killing of protected species or to the
deterioration or destruction of their breeding and resting places, provided they are the result
of a lawful operation that cannot be reasonably avoided) are contrary both to the spirit and
purpose of the Habitats Directive and to the wording of Article 16 129.
(20) In the Case C-508/04130 the Court found the Austrian legislations not consistent with
Article 16(1) of the Directive, because, among others, they provide reasons for derogation
(i.e. commercial operation of an agricultural or silvicultural nature, production of beverages,
and the construction of installations) which do not fall within any of the reasons exhaustively
listed in Article 16(1) of the Directive.
(21) When the competent national authorities are called upon to grant a derogation, they
need to explain the particular circumstances justifying the choice of a reason under Article
16(1)(a) to (e) and verify that the specific conditions are met 131.
(a) In the interest of protecting wild fauna and flora and conserving natural
habitats
(22) The first reason for granting a derogation is the protection of wild flora and fauna and
the conservation of natural habitats. Article 16(1)(a) specifies neither the types of fauna,
flora or natural habitats covered nor the types of threats. In the light of the general
objective of the Directive, vulnerable, rare, endangered or endemic species and natural
habitats (as for example listed in the annexes to the Habitats Directive) are more likely to be
concerned by this reason, which would effectively aim to reduce the negative impact of a
given species on them. It would be unusual to prioritise the interests of a common and
thriving species over the interests of a species meeting the criteria of Article 1(c) and (g) of
the Directive. This is confirmed by the fact that Article 16(1)(a) does not require to
demonstrate a likelihood of serious effect before applying the derogation, as it is required by
Article 16(1)(b). However, one may not exclude other species and habitats completely from
consideration.
(23) The question whether the interests of protecting a habitat or species of community
interest may entail affecting another species of community interests should be thoroughly
examined by the competent authority on a case-by-case basis, for example where a rare
prey species could be locally threatened by a more common carnivore species (e.g. Kojola et
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al. 2004)132;. Considerations should include the conservation status of the derogated species
versus the conservation status of the ‘fauna, flora and habitats’ in question, the long-term
impact on the affected population(s), the long term efficacy in reduce the threat, etc. Also in
this case the proportionality principle should be applied: the disadvantages caused must not
be disproportionate to the aims pursued.
(24) GenerallyThese , these type of derogations are may also be not used to protect a
species or habitat from the threats posed by another species, but to protect the derogated
species, by allowing keeping and caring for wounded animals in rehabilitation centres,
capture and following release to avoid the accidental killing, breeding/resting sites
conservation management. As such derogations from the special protection measures are
intended to conserve the species subject to the derogations, the derogations themselves can
be viewed as positive conservation measures.
(b) To prevent serious damage, in particular to crops, livestock, forests, fisheries
and water and other types of property
(25) The second reason for granting a derogation is to prevent serious damage in
particular to crops, livestock, forests, fisheries, water, and other types of property. This
derogation takes into account economic interests, and, as noted, the damage to be
prevented has to be serious.
(26) It is worth noting that the list is not exhaustive and other damaging situations may
be covered. Moreover, property interests are also covered, which is not the case in Directive
2009/147/CE (the Birds Directive) 133. Serious damage relates to specific interests, i.e. it
leads, or could lead, to a direct or indirect economic and/or financial loss, or loss of property
value, or to the loss of production material.
(27) However, as highlighted by the Court in its ruling in Case C-46/11, Article 16(1)(b)
does not allow to derogate from the prohibitions set under Articles 12 and 13 merely
because complying with such prohibitions compel a change in agricultural, forestry or fish
farms activities. The Court ruling stated that Article 16(1)(b) does not provide for the
possibility of derogating from the Articles 12 and 13 prohibitions where compliance with
those prohibitions would not allow activities, practices or technologies normally used in
agriculture, forestry or fish farming, and whose prohibition in accordance to the Articles 12
and 13 would cause a reduction of the financial viability of a farm134.
(28) With regard to Article 9 of Directive 2009/147/CE, the Court noted that
prevention of minor damage is meant in the Directive but only prevention of
damage, i.e. exceeding a certain degree. 135 It follows that mere nuisance and
business risk are not covered.” What a serious damage is, should be evaluated on
by-case basis, where, and when, a conflict occurs.
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Comment [DS9]: This possibility has
been well known and accepted for at least
over a decade. In the Guidelines for
Population Level Management Plans for
Large Carnivores, which was prepared for
the European Commission under a contract,
it is stated on page 29 that “Justification (a)
is likely to be rarely used, but there are
potential situations where a rare prey
species could be locally threatened by a
more common carnivore species (e.g.
Kojola et al. 2004).”
Therefore, it is useful to highlight this
possibility with a concrete example of when
this could be relevant and the scientific
reference in a footnote, in this case the
Finnish forest reindeer.
Comment [DS10]: Paragraphs (23) and
(24) in this draft Guidance Document set
out two different existing possibilities.
There is no reason to speculate in what type
of derogation is or will be more used in the
future. That is not the point of a guidance
document.

(29) The Court specified that “Article 16(1) of the Habitats Directive does not require
serious damage to be sustained before derogating measures can be adopted” 136. As this
provision is intended to prevent serious damage, it is not necessary that the serious damage
itself has already occurred; it is sufficient that such serious damage is likely to occur.
However, the chance that damage might occur does not suffice. The likeliness of serious
damage must be demonstrated on the basis of strong and robust evidence. There must be
sufficient evidence that the risk of serious damage is largely attributable to the species
targeted by the derogation and that there must be a strong likelihood that a serious damage
will take place in the absence of action. Past experience should demonstrate a high
probability of the occurrence of damage.
(30) When granting derogations, Member States have to be in position to demonstrate
that any control method used under derogation is effective and durable in preventing or
limiting the serious damage, e.g. specifically targeted for the location and time where
damage is occurring or likely to occur and targeting the damage-causing individuals etc.. In
the Case C-342/05137, the Court found that Finland has failed to fulfil its obligations under
Articles 12(1) and 16(1)(b) of the Habitats Directive by authorising wolf hunting on a
preventive basis, without it being established that the hunting was such as to prevent
serious damage within the meaning of Article 16(1)(b).
(31) Derogations for the prevention of serious damage are mainly issued for species with
significant impact on different sectors, such as large carnivores, Castor fiber and, to a lesser
extent, Lutra lutra. These are topical example of species whose presence and expansion lead
to a number of conflicts with human interests in different Member States. The mitigation of
these conflicts requires the development of comprehensive conservation strategies and/or
plans locally adapted to the specific characteristics of the species and of the impacted
activities, which may also include the use of derogations in accordance to Article16(1)(b).
The European Commission has supported different LIFE projects and initiatives that have
developed best practice guidelines for dealing with protected species conflicts (e.g. the EU
Platform on Coexistence between People and Large Carnivores 138 described in detail as a
case study No. 9 in the Annex IV). Species-specific guidelines have been also produced at
national or regional level in different Member States139. When derogations are intended to be
applied, it is advisable to explore the measures, practices and instruments suggested in such
guidelines or experienced elsewhere, in order to apply, in accordance with the principle of
proportionality, the best locally adapted solutions to ensure favourable conservation status
of the population and, at same time, reduce damages and conflicts.
Example: management of the European beaver in France
In France the European beaver is a strictly protected species and its conservation status is improving.
In some areas, the beavers may cause damages to forestry, by depredations on forest stands and by
flooding the wooded areas as a result of their dam construction activities.
Following the recurrence of the damages, individuals and organizations affected by them requested the
national authorities to grant derogations from the strict protection of the species. A continued conflict
could foster the illegal killing of the species or uncontrolled interventions on the habitats of the species
(destruction of dams) affecting the maintenance of populations in some territories. So, in view of the
136
137

138
139

Judgment of 14 June 2007, Commission v Finland, Case C-342/05, ECLI:EU:C:2007:341, paragraph 40.
Judgment of 14 June 2007, Commission v Finland, Case C-342/05, ECLI:EU:C:2007:341, paragraphs 41-44 and
47.
http://ec.europa.eu/environment/nature/conservation/species/carnivores/coexistence_platform.htm
see, for example, the Guidelines for beaver management in Bavaria, by the Bavarian Ministry for Environment:
Bayerisches Staatsministerium für Umwelt und Verbraucherschutz, 2016. «Richtlinien zum Bibermanagement».
https://www.stmuv.bayern.de/service/recht/naturschutz/doc/bibermanagement_2016/richtlinien_bibermanage
ment_ 2016.pdf

satisfactory biological situation of the species and its symbolic significance, derogations for the
translocation of specimens into other areas have been granted when necessary, when other measures
adopted to promote coexistence with the species have not been sufficient. However, carrying out this
operation is not easy and requires the acceptance of stakeholders in the translocation area, who may
also fear the future impacts of the species.
Faced with this situation, the National hunting and wildlife agency (ONCFS - Office national de la
chasse et de la faune sauvage) has developed since several years a technical “beaver” network
mobilising experts to develop knowledge on the species and provide in-the-field assistance to
individuals concerned by damages caused by the species. The experience gained is currently being
capitalised in a good practice guidance to prevent depredations on tree plantations and to reconcile the
maintenance of the species’ habitats ecological functionality while preventing flooding.
Measures aimed at reducing conflicts are progressively developed and their effectiveness must
therefore be assessed in the long term. These measures are varied and include technical solutions such
as the installation of systems preventing beaver digging, beaver pipes, beaver flow control devices,
mechanical protection of trees and crops through sleeves, stockades or electric fences, as well as the
use of derogations for dam removal, displacement or notching, etc. They are implemented on a caseby-case basis. On a larger scale, local “management plans” are developed with actions differentiated
according to the risk and encompassing prevention, mitigation and compensatory measures, such as
the establishment of natural areas where restoring beavers’ habitats and where beaver dams can
create wetlands. Management measures also involve the financing of the prevention measures, the
compensation
for
damage,
the
monitoring
of
the
species
and
its
impact,
and
communication/information activities.

(c) In the interests of public health and public safety, or for other imperative
reasons of overriding public interest, including those of a social or economic nature
and beneficial consequences of primary importance for the environment
(32) The third reason for granting a derogation covers “imperative reasons of overriding
public interest.” This concept is not defined in the Directive but the paragraph mentions
public interest reasons such as public health, public safety, reasons of social or economic
nature, reasons with beneficial consequences of primary importance for the environment,
and also covers other reasons not mentioned, as the list is not exhaustive.
(33) In other fields of Community law where similar concepts appear, for instance the free
movement of goods, the European Court of Justice has held that overriding requirements or
public interest reasons can justify national measures restricting the principle of freedom of
movement: it has recognised public health, environmental protection, and the pursuit of
legitimate goals of economic and social policy as such imperative requirements.
(34) The same concept also appears in Article 6(4) of the Directive. So far, the Court has
not given clear indications for the interpretation of this specific concept. The Commission’s
analysis in the Article 6 guidance document 140 is pertinent for a better understanding of the
concept and may be recalled here.
(35) Firstly, it is clear from the wording that only public interests, promoted either by
public or private bodies, can be balanced against the conservation aims of the Directive.
Thus, projects that are entirely in the interest of companies or individuals would generally
not be considered as covered.
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(36) Secondly, the “overriding” character of this public interest must be underlined. This
qualification implies that not every kind of public interest of a social or economic nature is
sufficient, in particular when seen against the particular weight of the interests protected by
the Directive. Careful balancing of interests is needed here. In this context, it also seems
reasonable to assume that a public interest is in most cases likely to be overriding only if it
is a long-term interest: short-term interests that would only yield short-term benefits would
not be sufficient to outweigh the long-term interest of species conservation.
(37) It seems reasonable to consider that, as it happens for the use of derogations under
Article 16.1(b), the use of derogations under Article 16.1(c) in the interest of public health
or public safety does not require damages to human health or safety to be sustained before
the adoption of derogation measures. However, for using this derogation, Member States
must be in a position to demonstrate a link between the derogation and the alleged
objectives of overriding public interest. The “overriding” character of the public interest
should be thoroughly examined by the competent authority on a case-by-case basis, and be
appropriately balanced with the overall public interest of achieving the Directive’s
conservation objectives.
(38) Derogations for overriding public interests are often needed in the case of plans or
projects affecting Natura 2000 sites and subject to the requirements of Article 6(3-4). The
demonstration of the overriding considerations for the plan or project should be applicable
also for the derogations. Preventive, mitigation, compensation measures envisaged under
Article 6 should also take into account the species concerned by the derogations. In order to
ensure consistency and streamline the Article 16 procedures with the Article 6 assessments,
it is advisable to streamline, where relevant, the derogation conditions (absence of
satisfactory alternative solutions and of detrimental effects on the species) in the context of
the appropriate assessment. A case study on Good practices applied in granting derogations
under Article 16.1.c is described in the Annex IV (case study No. 5).
(d) For the purpose of research and education, of repopulating and re-introducing
these species and for the breeding operations necessary for these purposes,
including the artificial propagation of plants
(39) Such derogations could for example concern the marking of certain individuals of a
species for research purposes (e.g. radio collars) in order to understand their behaviour
better, or for conservation projects aiming at the reintroduction of species. Research
projects must obviously also be subject to consideration of alternative methods if they are
likely to have a negative impact on the population concerned. For example, in cases where
the research involves killing, the use of carcasses and samples from animals killed under
other justifications should be encouraged 141. Furthermore, there is a need to demonstrate
that the purpose of such research overrides the interests of strict protection of the species.
(40) Taking of eggs, capture and captive breeding, translocation, collection of seeds,
rhizomes, etc. are usually allowed in order to restock eroded populations, increase their
genetic diversity or re-introduce a species. Although these derogations are aimed to the
conservation of the species subject of the derogations, so that they are often granted in the
framework of species conservation projects such as LIFE projects, they could have several
potential negative impacts, covering ecological, social and economic aspects. It is therefore
advisable, when granting such type of derogations, to make use of the best available data,
mechanisms, tools (e.g. IUCN Guidelines for Reintroductions and Other Conservation
Translocations) and species-specific experience gained elsewhere, in order to increase the
141
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chance of success and to prevent possible risks for the same reintroduced species or other
species. When the species to be repopulated/reintroduced is listed in both Annex IV and
Annex II of the Habitats Directive, and the destination areas are outside Natura 2000, the
opportunity/need to designate the core reproductive and feeding areas of the
repopulated/reintroduced species population as Natura 2000 should also be evaluated.
Moreover, possible alternatives to reintroduction/translocation must have been previously
assessed as less effective or infeasible as a means to reach the specific and clearly defined
conservation objectives of the reintroduction/translocation.
(e) To allow, under strictly supervised conditions, on a selective basis and to a
limited extent, the taking or keeping of certain specimens of the species listed in
Annex IV in limited numbers specified by the competent national authorities
(41) The fifth and last reason for derogation concerns the taking or keeping of certain
specimens of the species listed in Annex IV. This reason is subject to several conditions that
must be respected Its application in practice seems exceptional:


“limited numbers”

(42) This criterion is not an absolute criterion, but has to be compared to the population
level of a species and is directly linked with its conservation status 142. Therefore, it is
essential to determine a threshold for the number of individuals that can be taken/kept. This
threshold must be fixed taking into account the conservation objectives of the Directive. This
The Member States are encouraged to set this limit should be set at population level, when
appropriate, and therefore be coordinated between all management units that share the
concerned population. In case of wide-ranging vertebrates with transboundary populations,
such as most large carnivores, it is therefore recommended crucial that the Member States
sharing a population have adopted appropriate comprehensive (transboundary)
management plans for individual populations.
(43) Derogations should not be granted where there is a risk that the derogation might
have a significant negative effect on the population concerned in quantitative or in
qualitative (e.g. a negative impact on population structure) terms (see also III.2.3). Having
regard to the fact that all derogations must in any case comply with the precise condition of
Article 16(1) of not be “detrimental to the maintenance of the populations of the species
concerned at a favourable conservation status in their natural range”, the express reference
in Article 16(1)(e) to “limited numbers” suggests that the legislator intended a greater level
of constraint. In Case C-182/02 (which concerned derogations authorised under Article 9 of
Directive 79/409/EEC) 143, the Court confirmed that the condition specifying small numbers
“cannot be satisfied if a hunting derogation does not ensure the maintenance of the
population of the species concerned at a satisfactory level.”
(44) Furthermore, the “limited numbers” concept for strictly protected species is more
restrictive than the “maximum sustainable quota” or the “optimal sustainable yield” for
species listed under Annex V of the Directive. The concept of “limited number” should be
determined on the basis of specific criteria for each species, as it depends on the ecological
requirements of each species. These may include spatial scale of distribution, habitat and
142
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In a case regarding Article 9 of Directive 79/409/EEC (judgment of 27 April 1988, Commission v France, Case C252/85, ECR p.2243), the Court stated that: “It is apparent from Article 2, in conjunction with the 11 th recital of
the preamble to the Directive, that the criterion of small quantities is not an absolute criterion but rather refers
to the maintenance of the level of the total population and to the reproductive situation of the species
concerned.”
Judgment of 16 October 2003, Ligue pour la protection des oiseaux and Others v Premier ministre and Ministre
de l'Aménagement du territoire et de l'Environnement, Case C-182/02, paragraph 17.
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landscape fragmentation, availability of prey, social organisation of the species, patterns of
threat, etc. In all cases, the The concept must ensure the that the derogation is not
detrimental to the maintenance of the populations of the species concerned at a favourable
conservation status of the species/population concerned.

“under strictly supervised conditions, on a selective basis and to a limited extent”
(45) This qualification clearly demonstrates that the EC legislator intended significant
constraints.
(46) The principle of strictly supervised conditions implies that any use of this type of
derogation must involve clear authorisations that can be related to particular individuals or
groups of individuals, places, times and quantities. The term “to a limited extent” supports
this interpretation. It also implies the need for strict territorial, temporal and personal
controls for efficient enforcement of such derogations to ensure compliance.
(47) The principle of selectivity in turn means that the activity in question must be highly
specific in its effect, targeting one species, or even one gender or age class of that species
(e.g. mature males only), or, where appropriate, certain groups of individuals of a species
to the exclusion of all others; or selectivity may also mean excluding certain individuals or
certain groups of individuals of the species (e.g. genetically important individuals). It also
implies that certain technical aspects of the method used should verifiably demonstrate
selectivity.
[INSERT A NEW EXAMPLE OF A MANAGEMNT PLAN HERE CAPTURING THE PRINCIPLES OF
THE LATVIAN LYNX BOX OR ELSEWHER IN THE DOCUMENT. AS A MINUMIUM, RETAIN AT
LEAST THIS PASSAGE, WHICH IS INSTRUCTIVE OF A NUMBER OF SUCCESFUL
CONSERVATION PLANS FOR LARGE CARNIVORE SPECIES IN A NUMBER OF MEMBER
STATES]:
Limited and strictly controlled taking by hunters could in some cases be considered to have
a positive impact on the population as well as on public perception. Such practice may thus
fully comply with Article 16(1)(e) of the Habitats Directive.
(48) The “selective basis” condition recalls the prohibition, set under Article 15(a), of using
the non-selective means of capture and killing listed in Annex VI(a) for the taking, capture
or killing, under derogations, of species listed in Annex IV(a). The selectivity of the method
used for capture or trapping needs to be ensured whenever derogations under Article
16(1)(e) are applied.
Summary: the first consideration when envisaging a derogation should be whether it is
justified by one of the reasons given under 16(1) (a) to (e). The type and weight of the
reason must also be seen in relation to the interest of the protected species in the concrete
and specific circumstances in question in order to judge the appropriateness of a derogation.
III.2.2.

Absence of a satisfactory alternative (Test 2)

(49) Under Article 16(1), Member States must be certain that “there is no satisfactory
alternative” before allowing a derogation. As with Article 6(4) of Directive 92/43/EEC and
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, this is an overarching condition that all

(50) In conformity with the principle of subsidiarity, it rests with the competent national
authorities to make the necessary comparisons and evaluate those alternative solutions.
Nevertheless, this discretionary power is subject to several constraints.
(51) Based on the case law of the Court on derogations under Article 9 of Directive
79/409/EEC145, especially in Case C-10/96, an analysis of whether there is "no other
satisfactory alternative" can be considered as having three parts: What is the problem or
specific situation that needs to be addressed? Are there any other solutions? If so, will these
resolve the problem or specific situation for which the derogation is sought? The following
remarks are based on the case law of the Court on Article 9 of the Birds Directive and apply
the approach adopted by the Court to Article 16.
(52) The analysis of whether “there is no other satisfactory alternative” presumes that a
specific problem or situation exists and needs to be tackled. The competent national
authorities are called upon to solve this problem or situation by choosing, among the
possible alternatives, the most appropriate that will ensure the best protection of the species
while solving the problem/situation. To ensure the strict protection of species, these
alternatives must be assessed with regard to the prohibitions listed in Article 12. They could
involve alternative locations (or routes), different development scales or designs, or
alternative activities, processes or methods.
(53) For example, when assessing the existence of “other satisfactory alternatives” to the
use derogations under Article 16.1.b, aiming at preventing serious damages to crops,
livestock, forests, fisheries and water or other type of property, preventive non-lethal means
compatible with Article 12 provisions must first be implemented or, at least, seriously
examined. In many cases, crop or livestock preventive measures (such as the use of fences
or scaring devices, livestock guarding dogs or changes in livestock management practices,
as well as promoting improvement of the habitat conditions or prey populations of the
species concerned) may be a satisfactory alternative to the use of lethal control under Article
16.1.b derogations.
(54) Only when it is sufficiently demonstrated that such potential alternative solutions are
not effective satisfactoryenough, either because they are not able to solve the specific
problem or because they are disproportionately costly or technically unfeasible, the use of
the derogation may be justified. If a non-lethal method that fulfils Article 12 provisions is
likely to reach the same result as a lethal one (under a derogation) but is disproportionately
expensive or technically unfeasible, the non-lethal method could be considered not to be a
satisfactory alternative, and therefore a derogation allowing the lethal-method could be
justified. However, this assessment needs to be based on a well-documented assessment of
all possible options, including in terms of their effectiveness and their cost-effectiveness,
based on the best available facts and data. The assessment of alternatives and of the
proportionality of each of these alternatives must be balanced in light of the overall objective
of maintaining or restoring the favourable conservation status of the species of Community
interest concerned (it must therefore take into account the conservation status and
perspectives of the population concerned).
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For this condition, see also section 3.4 of the “Guidance document on hunting under Council Directive
79/409/EEC on the conservation of wild birds”.
Judgment of 12 December 1996, Ligue royale belge pour la protection des oiseaux ASBL and Société d’études
ornithologiques AVES ASBL v Région Wallonne, Case C-10/96, ECR p.6775; judgment of 16 October 2003, Ligue
pour la protection des oiseaux and Others v Premier ministre and Ministre de l'Aménagement du territoire et de
l'Environnement, Case C-182/02.
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(55) In any case, recourse to Article 16 derogations must be a last resort146. The
essential common characteristic of any derogation system is that it has to yield to other
requirements laid down in the Directive in the interest of conservation.
(56) The same strict approach applies to the interpretation of the term “satisfactory”.
Given the exceptional nature of the derogation regime and the duty of Member States under
Article 10 of the EC Treaty to facilitate the achievement of the tasks of the Community, a
derogation would only be justified on the basis of an objective demonstration that there is
no other satisfactory solution. According to the Advocate General in case C-10/96, this term
“may be interpreted as meaning a solution which resolves the particular problem facing the
national authorities, and which at the same time respects as far as possible the prohibitions
laid down in the Directive; a derogation may only be allowed where no other solution which
does not involve setting aside these prohibitions can be adopted.”
(57) The Advocate General in case C-342/05 clarifies the proportionality principle,
according to which147 a “measure may not be implemented if its objective can be attained by
less drastic means, that is to say by means of a satisfactory alternative within the meaning
of Article 16(1) of the Habitats Directive”. “An alternative is satisfactory not only if it would
attain the objectives of the derogation equally well, but also if the disadvantages caused by
the derogation would be disproportionate to the aims pursued and the alternative would
ensure proportionality”.
(58) As regards the factors for evaluating the existence of another satisfactory solution, it
is recognised that this is a matter for the national courts. The appraisal of whether an
alternative is satisfactory or not, in a given situation, must be founded on objectively
verifiable factors, such as scientific and technical considerations 148. In addition, the solution
finally selected, even if it involves a derogation, must be objectively limited to the extent
necessary to resolve the specific problem or situation 149. This implies derogations must be
limited in time, place, numbers of specimens involved, specific specimens involved, persons
authorised, etc. The need to limit a derogation to the extent necessary to resolve the
problem addressed, is pointed out in the decision in Case C-10/96 on Article 9 of the Birds
Directive150. According to the Court the number of specimens involved by the derogation
must be “fixed at the level of what proves to be objectively necessary to provide a solution
for those problems”. This limitation is distinct from the limitation of “limited numbers” in
Article 16(1)(e), although the limitation for limited numbers must be observed as an overall
“cap” when applying this type of derogation 151.
(59) Evidently, the requirement to consider seriously other alternatives is of primary
importance. The discretionary power of Member States is limited, and where another
solution exists, any arguments that it is not “satisfactory” will need to be convincing.
Moreover, it should be stressed that another solution cannot be deemed unsatisfactory
merely because it would cause greater inconvenience to or compel a change in behaviour by
the beneficiaries of the derogation. Equally, the solution offered by the derogations granted
should be proven to be satisfactory to solve the specific problem and appropriate for
attaining the objective. This is confirmed by the Advocate General's Opinion in Case C-
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See paragraph 33 of the Advocate General’s Opinion in Case C-10/96.
See paragraphs 24 - 27 of the Advocate General’s Opinion in Case C-342/05.
See also paragraph 39 of the Advocate General’s Opinion in Case C-10/96.
See paragraphs 21-22 and 26-27 of the judgment.
90 Judgment of 12 December 1996, Ligue royale belge pour la protection des oiseaux ASBL and Société
d'études ornithologiques AVES ASBL v Région Wallonne, case C-10/96, ECR 1996, p.6775.
Coherently with paragraph 3.4.12 of the “Guidance document on hunting under Council Directive 79/409/EEC on
the conservation of wild birds”

342/05152 in relation to the authorization of wolf hunting to prevent damage in Finland
without specifying how shooting permits which are not specific to individual wolves
contribute to preventing serious damage. The Advocate General observed “since permission
for the hunting of wolves is not restricted to those specimens which need to be killed in
order to prevent damage and in addition no adequate scientific basis for its effectiveness has
been put forward, it cannot be supposed that there were any exceptional grounds for the
hunting.”
(60) The judgment in Case C-182/02 illustrates the strict approach adopted by the Court
for derogations under the Birds Directive. In order to determine whether or not a
satisfactory solution existed, the Court assessed the “need” and “purpose” of the
derogation153. This judgment confirms the importance of demonstrating that there are
compelling reasons to justify a derogation 154.
(61) In some cases, a derogation alone does not offer an effective and long-term solution
to an exceptional situation. However, if properly used together with other different and
complementary measures, under a common framework that consider all relevant aspects of
the problem to be addressed, the effect of the derogation becomes more significant in
solving the problem. For example, derogations to prevent serious damages are usually
granted recurrently and for different individuals, highlighting that they are not effective in
the long term in solving the problem. However, when they are accompanied by a number of
other measures (i.e. non-lethal arrangements, incentives, compensation, etc.), especially in
the context of a species conservation plan, as part of a strict protection system, derogations
could have more chance of success.
Managing otter in the fish pond area “Oberes Waldviertel”, Austria
While the otter was historically very widespread in Austria, including the Alps, it became rare
and nearly extinct during the 19 th and early 20th century, most probably due to direct
persecution and habitat loss. Since 1980, there has been a slow but steady recovery with
the species spreading from its core (relict) populations in the region of Waldviertel (near the
border to the Czech Republic) and the Pannonian basin in Burgenland/Styria. The
Waldviertel region is known for its fish ponds, mostly for breeding carp. As otters cause
damage to these ponds, especially in winter, the need for counter-measures became obvious
early on, in the 1980s/90s. As the area was (and still is) a core centre of the fragmented
Austrian population, an alternative was envisaged: the regional government established a
damage compensation scheme for fish pond owners and also financed measures to avoid
damage (e.g. electric fences). With these measures, damage to the ponds could be kept
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Opinion of the Advocate General delivered on 30 November 2006 in the Case C-342/05, paragraphs 31, 36, 55,
ECLI:EU:C:2006:752. See also the judgment delivered on 14 June 2007, paragraphs 41-42,
ECLI:EU:C:2007:341: “as the wolf is an animal which generally lives in a pack, hunting permits cannot always
target the specimen(s) which cause serious damage. Although it cannot be automatically ruled out that
authorising the killing of one or several wolves in a pack certain of whose members cause or are likely to cause
such damage may prevent, eliminate or reduce that damage, it must be stated that the information on the file is
not capable of confirming that hypothesis.”
Judgment of 16 October 2003, Ligue pour la protection des oiseaux and Others v Premier ministre and Ministre
de l'Aménagement du territoire et de l'Environnement, Case C-182/02. According to paragraph 16, the condition
requiring the absence of a satisfactory alternative “cannot be considered to have been satisfied when the
hunting period under a derogation coincides, without need, with periods in which the Directive aims to provide
particular protection (see, to that effect, Commission v Italy, paragraph 39). There would be no such need if the
sole purpose of the derogation authorising hunting were to extend the hunting periods for certain species of
birds in territories which they already frequent during the hunting periods fixed in accordance with Article 7 of
the Directive.”
See also paragraphs 18-46 of the judgment of 15 December 2005, Commission v Finland, Case C-344/03,
ECLI:EU:C:2005:770.

down to a certain level and the compensation made the remaining damage acceptable to
fish pond owners.
Summary: The second consideration is whether there is a satisfactory alternative to the
derogation sought, i.e. whether the problem the authority is faced with can be solved in a
way that does not involve a derogation.
III.2.3

Impact of a derogation on conservation status (Test 3)

(62) According to Article 16(1), derogations must not be “detrimental to the maintenance
of the populations of the species concerned at a favourable conservation status in their
natural range”. The implementation of this provision should include a two-step assessment:
firstly, determination of the conservation status of the populations of a species in its natural
range within the Member State concerned (and possibly beyond national boundaries if the
populations are shared with neighbouring countries) and, secondly, evaluation of the impact
of the derogation on the population or populations concerned. The assessment is thus at two
levels: the level of “natural range” and the level of “population”. For the sake of clarity,
“population” is defined here as a group of individuals of the same species that live in a
geographic area at the same time and are (potentially) interbreeding (i.e. sharing a common
gene pool). As for the definition of “natural range” and for background on the concept of
“favourable conservation status”, please see chapter I.2.2.
III.2.3.a) Scale of assessment
(63) One may ask what level is best considered for evaluating whether the impact of a
derogation is detrimental, neutral or even positive for the conservation status of a species.
(64) The conservation status of a species must ultimately be considered across its natural
range, according to Article 1(i). In discussions with the Habitats Committee, it was therefore
agreed that, for the purpose of reporting under Article 17 (in connection with Article 11),
conservation status should be assessed at biogeographic level in each Member State. This
would ultimately allow information to be aggregated for complete biogeographic regions
across the EU. The conservation status of a species within the relevant biogeographic region
within a Member State should be important information to be used when considering a
derogation.
(65) However, an appropriate assessment of the impact of a specific derogation will in
many cases, if not most, have to be at a lower level than the biogeographic region in order
to be meaningful in ecological terms. A useful level in this regard could be the (local)
population. The wording of Article 16, which points to “populations of the species
concerned”, confirms this interpretation. The approach of course needs to be adapted to the
species in question: the killing of individuals of a wide-ranging large carnivore will need to
be evaluated at population level (transboundary where applicable 155), while the impact of
the destruction of a breeding site in a rather fragmented amphibian habitat may be better
evaluated on site or at meta-population level156. It should be kept in mind that, according to
established case law, derogations must be applied appropriately in order to deal with precise
155
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Regarding species with transboundary populations or species that migrate across the frontiers of the EU, the
overall natural range of these species, including the migration zones outside the EU, should be considered where
possible or feasible.
A metapopulation consists of a group of spatially separated populations of the same species which interact at
some level. The term metapopulation was coined by Richard Levins in 1969 to describe a model of population
dynamics of insect pests in agricultural fields, but the idea has been most broadly applied to species in naturally
or artificially fragmented habitats.
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requirements and specific situations 157. It follows that assessments at lower levels are
normally essential, since the derogations have to deal with specific problems and provide
suitable solutions. Such an assessment at a lower level would then have to be seen in
relation to the situation on a larger scale (e.g. biogeographic or national), for a complete
picture of the situation.
Summary: The overall conservation status of a species in a Member State should, in line
with the harmonised reporting framework agreed for Article 17 (in relation to Article 11) of
the Directive, be evaluated at biogeographic level in each Member State. An appropriate
assessment of the impact of a specific derogation will normally have to be at a lower level
(e.g. site, population level) in order to be meaningful in the specific context of the
derogation.
III.2.3.b)

Derogations and conservation status
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(66) To begin with, it must be acknowledged that neither the granting of derogations for
species in an unfavourable conservation status nor the use of compensation measures is
explicitly provided for in the Directive. However, by interpreting and implementing the
provision in 16(1) in a way that puts the focus on reaching the overall objective of
favourable conservation status, the Commission believes that both concepts may be
incorporated in the interpretation under the condition that reaching this objective is not
compromised in any way.
(67) In the case C-342/05, having established that the conservation status of the wolf in
Finland was not favourable, the Court has considered 158 that the granting of a derogation for
wolf hunting remains possible by way of exception “where it is duly established that they are
not such as to worsen the unfavourable conservation status of those populations or to
prevent their restoration at a favourable conservation status”. The killing of a limited
number of specimens may have no effect on the objective envisaged in Article 16(1) of the
Habitats Directive, namely maintaining the wolf population at a favourable conservation
status in its natural range. Such a derogation would therefore be neutral for the species
concerned.
(68) Obviously, the justification of the granting of derogations, apart from in the most
exceptional circumstances, should be taken as more or less strict depending on the
conservation status of the species or population concerned. the less favourable the
conservation status and trends, the less likely that the granting of derogations would be
justified apart from under the most exceptional circumstances. It is also clear that the
application of a proportional approach to derogations is only possible within a clear
and well-developed framework of species conservation measures. Again (as with
protection measures), the conservation status of a species (at biogeographic and population
level) is the core concept for a flexible and proportional approach to the use of derogations.
It is therefore important not only to consider the present conservation status, but also to
examine how it is developing.
(69)

Two things have to be distinguished in applying “Test 3”:

1. What is the actual conservation status of the affected species — at biogeographic
level and at (local) population level?
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See in particular: judgment of 8 July 1987, Commission v Belgium, Case 247/85, ECR p.3029, paragraph 7;
judgment of 8 July 1987, Commission v Italy, Case 262/85, ECR p.3073, paragraph 7; judgment of 7 March
1996, WWF Italy v Regione Veneto, Case C-118/94, ECR p.1223, paragraph 21.
Judgment of 14 June 2007, Commission v Finland, Case 342/05, ECLI:EU:C:2007:341, paragraph 29
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2. What is the impact of the derogation as such?
(70) Considering the first question, it should be recognised that the conservation status
of the (local) population of a species in a certain geographical area might well be different
from the overall conservation status of populations in the biogeographic region in the
Member State (or even the range). Both situations should be considered and taken into
account in any decision.
(71) As for the second question, it is generally the rule that no derogation can be
granted if it has a detrimental effect on the conservation status or the attainment of
favourable conservation status for a species at all levels. In other words, if a derogation is
likely to have a significantly negative effect on the population concerned (or the prospects of
this population) or at biogeographical level within a Member State, the competent authority
should not allow it. The net result of a derogation should be neutral or positive for a species.
(72) Where the population concerned within a biogeographic region in a Member State is
healthy and unlikely to suffer detrimental effects from a derogation, even if the picture at
biogeographic level is less good, the derogation would naturally be easier to justify than
when the population concerned is already in a bad state and declining. In such cases where
the conservation status is different at the different levels assessed, the situation at
population level should be considered first, and the impact of the derogation on the
population should then be examined in the context of the biogeographic region. In this way,
a variety of situations and conservation interests can be taken into account.
(73)
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In line with the proportionate approach, derogations can be more easily justified if
a) the population concerned is at a favourable conservation status and trends and, on
the basis of robust updatedbest available information, it is unlikely to be negatively
affected by the derogations foreseen
b) requisite (appropriate, effective and verifiable) measures are established and
implemented effectively in a Member State for a species to ensure strict protection
and to aim for favourable conservation status
c) the derogation does not work against, render ineffective or neutralise the requisite
measures
d) in the case of the deterioration or destruction of breeding sites and resting places:
sufficient compensatory measures (see below) are taken to offset the impact at
population and biogeographic levels
e) the impact of the derogation and the effectiveness of compensation measures are
closely monitored and lessons are drawn for the future

(74) One recommended way of implementing a flexible and proportional derogation
system as part of a strict protection system is the preparation of species conservation
plans (even though not required under the Directive). Such plans could, besides informing
and guiding the requisite measures under Article 12, also give guidance on the
implementation of derogation schemes on a species-by-species basis or at transboundary
population level, where applicable (guidance on assessing and monitoring the impact of
derogations, possible compensation measures, etc.). Such plans would naturally have to be
adapted regularly in the light of improved knowledge and monitoring results. These plans
could be considered as a framework tool helping to issue derogations in line with the
objectives of the Directive.
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The role of comprehensive species plans
(75) One way of ensuring an appropriate use of derogations would be through
comprehensive “species conservation plans”, aiming at the long-term conservation of a
species and containing measures mainly concerning the viability of the population and the
natural range and habitats of the species. Derogations could be provided for in the plan
allowing lethal control of the species population, if it can be ensured that this is not
detrimental to the maintenance of the populations of the species concerned at aaffecting
favourable conservation status level and if other conditions set in Article 16 are met. Thus, a
species plan could be an appropriate tool for the use of derogations.
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(76) Many Member States have followed this suggestion by adopting species plans
especially for large carnivores. In order to set an appropriate framework for the use of
derogations, a species plan should could be based on robust best availableand updated
information about the species population conservation status and trends, and an solid and
comprehensive assessment of all the relevant threats and pressures, including natural
mortality and all other factors of mortality, including also incidental capture and killing. On
the basis of the best existing information and robust scientific assessments and monitoring
systems, the species plan would could then establish a coherent range of measures that
need to be effectively implemented and monitored in order to ensure that the favourable
conservation status of the population concerned is achieved or maintained. Only uUnder
these circumstances, the “species conservation plans” might could constitute a good
comprehensive framework making for the use of derogations more easily justified, which
may help in simplifying the procedure for granting each specific derogation, provided that
there is an efficient system to ensure that all the three conditions are fulfilled.
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The role of compensation measures (derogations from Article 12(1)(d))
(77) Compensation measures are independent of the activity causing deterioration or
destruction of a breeding site or resting place. Such measures are intended to compensate
for or offset specific negative effects on a species. Compensation measures should target
precisely the negative effects on the species concerned and it is recommended that they are
in place and effective before the negative effect occurs 159.
(78)
Even though compensation measures are not mentioned in Article 16, and are as
such not obligatory, they may be considered to provide better justification of a derogation if
there is a risk that the derogation might have a detrimental effect. Compensation measures
may be envisaged for derogations from Article 12(1)(d), i.e. in the case of the deterioration
or destruction of breeding sites and resting places. Depending on the biology, ecology and
behaviour of species, such measures may work well for some species but not for others. In
general, compensation would have to:
i)
offset the negative impact of the activity under the specific circumstances (at
population level),
ii)
have a good chance of success and be based on best practice,
iii)
guarantee a species’ prospects of achieving FCS,
iv)
be effective before or at the latest when deterioration or destruction of a
breeding site or resting place starts to take place.
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In some cases, compensation measures may not be fully functional by the time deterioration/destruction is
taking place. Whether compensation has to be put in place without delay or whether some delay is acceptable
depends on the type of species and the species’ habitat. This should be taken into account in the decision
authorising such compensation measures.
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(79) Compensation could thus guarantee that no detrimental effect is produced at either
population or biogeographic level. However, it does not replace or marginalise any of
the 3 tests. This means that the adoption of a compensation scheme cannot avoid the need
for a derogation to pass all three tests described in chapter III.2.
Compensation under Article 16 — a case concerning Triturus cristatus
During the planning stage for a housing area, a small Swedish municipality discovered that a small
pond within the area designated for exploitation harboured a population of great crested newts
(Triturus cristatus).
The population and its breeding site were in a difficult situation, as in previous years the surrounding
woodland, probably used by wintering newts, had been destroyed and the habitats adjacent to the
pond had been degraded. The chances of long-term survival of the population under these
circumstances were considered to be uncertain to low. Closer investigation showed that the population
size was about 100 adult specimens.
The completion of the housing area was considered to be of public interest and important in the
regional context. Alternatives that would have been less damaging to the newt population could not be
found in the neighbourhood. The overall conservation status of the species was unclear, with trends
not known, although its range in Southern Sweden was continuous and the total Swedish population
was estimated at 100 000 reproductive animals. A new population assessment and a National Action
Plan for the species were launched during 2005.
It was therefore decided to create new habitats for the newts as a compensatory measure and to move
the whole population. If successful, this action would improve the situation of the population
concerned. A suitable compensation site was found less than 10 km away, an area already holding
newts and providing sufficient habitat (including terrestrial wintering areas) for the long-term survival
of the population. Within this area, a new pond was dug. The newts were translocated using the latest
“state of the art” techniques. Studies showed that the number of adult newts had increased to about
160 specimens and the number of young leaving the pond in the autumn amounted to about 1 300
specimens.
The derogation was subject to several preconditions: a survey of the breeding newt population was to
be performed in the housing area and at potential new sites; the timing of the construction activities
for the housing complex was brought into line with the compensation actions; the permit to catch and
move newts was linked to monitoring of the effects on the newt population for the following 8-10
years. Through bottle traps, visual counting and the taking of pictures of individual belly patterns, the
long-term development of the population was to be assessed. The project was also intended as a pilot
study for tackling future situations and has provided valuable information on the translocation of
newts.

How can multi-species derogations be dealt with?
(80) For some projects (e.g. large infrastructure projects of public interest, such as
transport networks), a number of Annex IV species might be affected. In such cases, the
impact on each of the affected species should be considered and, based on this information,
a picture of the overall impact should be formed in order to determine the solution to be
implemented. The solution must also meet all 3 “tests”. It is not enough to just list the
number of species potentially affected without taking the further step of judging the extent
of the problems and finding ways to avoid them.
Summary: The justification of the granting of derogations, apart from in the most
exceptional circumstances, should be taken as more or less strict depending on the
conservation status of the species or population concerned.the less favourable the
conservation status and trends, the less likely that the granting of derogations will be

justified apart from in the most exceptional circumstances. The net result of a derogation
should be neutral or positive for a species in terms of its conservation status; detrimental
effects should not occur to the species’ conservation status. Compensation measures may,
under certain circumstances, be used to offset the impact of a derogation on breeding sites
and resting places, but do not replace or marginalise any of the “3 tests”. Species
conservation plans are not obligatory but are recommended as tools helping — among other
things — grant derogations in line with the objectives of the Directive.
How to deal with temporary nature?
[Please note that this section is still under internal consideration]
(81) Many animal species depend on pioneering habitats or transitional succession stages,
such as temporary pools, deforested land subject to natural succession, and open land
surfaces. These type of habitats can often be found as a result of the preparatory actions on
land designated for development or the operation of quarries and open mines. These
activities often create temporary water bodies and open habitats of interest for amphibians,
birds, some mammals as well as many invertebrate species, many of them being subject to
species protection pursuant to both national regulations and the EU Nature Directives.
(82) Typical temporary nature features on extraction sites include creation/protection of
pioneer ponds (benefiting amphibians and dragonflies), dynamic management of pioneer
grasslands (insects and birds), refreshing of loose cliffs (birds, solitary bees), and
installation of shelters (reptiles, amphibians, and insects).
(83) However, land owners or project operators often tend to prevent the intrusion of
protected species (for instance, by using pesticides) in order to avoid potential burdens,
restrictions or limitations linked to the presence of protected species that were not originally
present in their land. As a result, potential opportunities for the development of temporary
habitats are not fully exploited.
(84) Some Member States and stakeholders are developing initiatives and approaches
(see case studies 17 and 18) aiming at favouring the development of such temporary
habitats and their contribution to the conservation of protected species, while providing legal
certainty to land owners and project managers and ensuring compliance with the species
protection requirements of Habitats Directive.
(85) Such approaches often consist on the establishment of specific agreements or
contracts between the land operator and the nature authorities, applicable to a specific land
plot and a specified period. By such agreement, the operator commits to allowing and
favouring the development of temporary habitats and their occupation by specific species
clearly identified in the agreement. The nature authorities commit to ensuring and
facilitating any derogation required at a later stage for the displacement of the species
specified in the contract or for the destruction of the temporary habitats having thrived in
the land plot. Under the agreement, the operator is allowed to destroy temporary habitats if
this is needed for his extraction activities, while commits to continue promoting and
favouring the development of new temporary habitats within its area of operation. In order
to ensure that this approach makes an overall positive contribution for nature and
biodiversity objectives, the operator might commit to adopt additional conservation or
restoration measures, beyond compulsory legal requirements, for instance in the framework
of “biodiversity action plans”.
(86) Considering that these additional temporary habitats would not have otherwise
thrived in the area concerned, the activity may, in certain specific cases, overall be
considered neutral or even positive for the achievement and maintenance of the favourable
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conservation status of the species concerned. This would be a reason for enabling a more
simple and smooth use of the derogations, as the condition of “not being detrimental to the
maintenance of the populations of the species concerned at a favourable conservation status
in its natural range” would be then guaranteed. This could eventually justify the adoption of
ex-ante derogations, provided that clear conditions (such as the specific species and
activities to which the derogation would apply) and strict surveillance and monitoring
commitments are established in advance.
(87) The applicability of this type of approaches needs to be carefully examined in order to
ensure full compliance with the provisions of Article 12 and Article 16 of the Habitats
Directive. The use of derogations under Article 16.1.(a) (“in the interest of protecting wild
fauna and flora and conserving natural habitats”) may be justified in certain cases, provided
that it can be demonstrated that, despite the use of the derogation, the activity will overall
have a positive contribution to nature conservation objectives. In other cases, derogations
may be granted under other reasons foreseen in Article 16.1, for instance under Article
16.1(c) or 16.1(e).
(88) In any case, these potential flexible approaches for the use of derogations for
temporary nature would not apply to other potential negative effects of these activities to
pre-existing habitats and populations of protected species present on the area before the
agreement or the contract is signed. For such pre-existing species and habitats, all the
provisions of Article 12, in combination with Article 16, where relevant, must be strictly
fulfilled. Moreover, Article 6(2) and 6(3) and 6(4) provisions must be fully applied in relation
with Natura 2000 sites.
III.2.4 Monitoring the impacts of derogations / Reporting on derogations
(89) Competent national authorities not only have to ensure that all the conditions of the
derogation scheme are met before derogations are granted, but it is also recommended that
they should monitor the impact of derogations and the effectiveness of compensation
measures, if any, after they are implemented. This is clearly mentioned in Article 9(2)(e) 160
of Directive 2009/147/EC but also in Article 16(3)(e) of the Habitats Directive. The
monitoring of the impact of derogations is also needed to verify the appropriateness of the
derogations used in attaining the objective, to have scientifically based evidence, and to
take the necessary corrective measures. This should ensure that any risk for a species
arising unintentionally through the derogations (possibly in combination with other negative
factors) is detected. The Directive does not explicitly provide for such monitoring. However,
when advocating a proportional and flexible use of the derogation system (as set out
above), we consider that the framework conditions must be right to ensure that the flexible
approach does not lead to undesired effects. Monitoring is a key element in this regard.
(90) Such monitoring could also be seen as a part of the general surveillance obligation
under Article 11 of the Directive. It would be reasonable for such surveillance to be sensitive
to the effects (including cumulative effects and the effects of compensation measures) of
derogations implemented for species for which derogations are regularly granted or which
are in an unfavourable conservation status (and are nevertheless the subject of
derogations).
Reporting obligation for derogations set out in Article 16(2) and 16(3)
(91) Derogations must also satisfy the formal conditions set out in Article 16(2) and (3).
In the words of the Court in Case C-118/94 (a Birds Directive case), these formal conditions
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"are intended to limit derogations to what is strictly necessary and to enable the Commission
to supervise them."
(92) Member States do not need to consult the Commission before applying derogations
but are obliged to submit a report every two years to the Commission on the
implementation of Article 16. Article 16(2) does not define the precise content of these
national reports. It is however clear that the information must be factual and cover the
details set out in Article 16(3). On the basis of the information provided in the derogation
reports, the Commission must be in a position to supervise the application of Article 16
within the Member States and its compatibility with the Directive. In cases where the
Commission concludes that the use of derogations is not in conformity with the requirements
of the Directive, it has the right to initiate an infringement procedure against the Member
State concerned.
(93) Changes to the derogation reporting format were agreed between the Commission
and the Member States in order to cover all reporting obligations under the Article 9 of the
Convention on the Conservation of European Wildlife and natural Habitats (Bern
Convention)161 and to improve the efficiency and usability of the reporting on all levels
(regional, national, EU). The new reporting format and a new IT tool, called the Habitats and
Birds Directives Derogation System+ (HaBiDeS+), is currently implemented by the
Commission services and Member States162.
(94) The new format includes the formal conditions set out in Article 16(3) that need to be
respected and specified in any derogation granted, as well as additional information (e.g.
details helpful to further understand the reason, means and methods, evidence of the
specific requirements of Article16(1)e, references to alternatives rejected, evidence that the
derogation is not detrimental to the population if it is endangered/declining/in unfavourable
conservation status) that provide an understanding of the competent authorities’ reasoning
in applying a proportionate and flexible approach.
Summary: Competent national authorities not only have to ensure that all conditions of the
derogation scheme are met before derogations are granted (i.e. the “3 tests” are met), but
it is also recommended that they should monitor the impact of derogations and the
effectiveness of compensation measures, if any, after they are implemented. The
Commission services consider that derogation reports should include information to allow the
Commission to understand and evaluate the use of a proportionate and flexible approach by
Member States as set out in this document.
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Under the current arrangement between the European Commission and the Bern Convention Secretariat, the
European Union compiles all derogations that EU Member States have reported for a given reporting period, and
forward these to the Bern Convention Secretariat.
The HaBiDeS+ tool can be accessed online via the following link: http://webforms.eionet.europa.eu/

